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IMPLEMENTATION OF THE INTERETHNIC 
ADOPTION AMENDMENTS 


TUESDAY, SEPTEMBER 15, 1998 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Human Resources, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:55 a.m., in 
room B318, Rayburn House Office Building, Hon. E. Clay Shaw, Jr. 
(Chairman of the Subcommittee) presiding. 

[The advisory announcing the hearing follows:] 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON HUMAN RESOURCES 

FOR IMMEDIATE RELEASE CONTACT: (202)225-1025 

September 8, 1998 
No. HR- 19 


Shaw Announces Hearing on Implementation 
of the Interethnic Adoption Amendments 

Congressman E. Clay Shaw, Jr., (R-FL), Chairman, Subcommittee on Human Resources 
of the Committee on Ways and Means, today aimounced that the Subcommittee will hold a 
hearing on the implementation of legislation designed to decrease the length of time that 
minority children wait in foster care for adoptive families. The hearing will take place on 
Tuesday, September IS, 1998, in room B-318 Rayburn House Office Building, beginning at 
11:00 a.m. 

Oral testimony at this hearing will be from invited wimesses only. Witnesses will 
include the Honorable Olivia A. Golden, Assistant Secretary of the Administration for Children 
and Families, U.S. Department of Health and Human Services, and former Senator Howard 
Metzenbaum, as well as a representative of the U.S. General Accounting Office, legal scholars, 
researchers, adoption agency executives, and family recruitment specialists. Any individual or 
organization not scheduled for an oral appearance may submit a written statement for 
consideration by the Committee and for inclusion in the printed record of the hearing. 

BACKGROUND : 

Previous law permitted race or nationtd origin to be considered as one of several factors 
when making a foster or adoptive placement for a child. The 1 996 interethnic adoption 
amendments (sec. 1808 of P.L. 104-188) removed that option, making it clear that placement 
policies caimot consider race or national origin. The law now requires that children be placed 
immediately if a family is available. Specifically, the purpose of the amendments were to: 

( 1 ) decrease the length of time that children wait to be adopted, (2) prevent discrimination in the 
placement of children on the basis of race, color, or national origin, and (3) facilitate 
identification and recruitment of foster and adoptive families that can meet children’s needs. 

In announcing the hearing. Chairman Shaw stated: "Our Subcommittee wrote legislation 
more than two years ago that ended race matching policies in adoption that resulted in minority 
children remaining in foster care on average more than twice as long as other children. The goal 
was to make adoption easier for the hundreds of thousands of waiting children. It is time to 
examine the impact of this legislation on the children it was intended to help, and on the system 
it was intended to change." 

FOCUS OF THE HEARING : 

The purpose of this hearing is to provide oversight on the implementation of the 1 996 
interethnic adoption amendments. In addition to examining the extent of official compliance 
with the law, such as State regulations, training, investigation, and imposition of penalties, the 
hearing will examine the placement procedures and practices used by local child protection 
offices. 


(MORE) 
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DF.TAILS FOR STIBMTSSION OF WRITTEN COMMENTS : 

Any person or organization wishing to submit a written statement for the printed record 
of the hearing should submit six (6) single-spaced copies of their statement, along with an IBM 
compatible 3. 5 -inch diskette in WordPerfect 5.1 format, with their name, address, and hearing 
date noted on a label, by the close of business . Tuesday, September 29, 1998, to A.L. Singleton, 
Chief of Staff, Committee on Ways and Means, U.S. House of Representatives, 1102 Longworth 
House Office Building, Washington, D.C. 20515. If those filing written statements wish to have 
their statements distributed to the press and interested public at the hearing, they may deliver 
200 additional copies for this purpose to the Subcommittee on Human Resources office, room 
B-3 1 7 Rayburn House Office Building, at least one hour before the hearing begins. 

FORMATTING REQUIREMENTS : 


Each Statement presented for printing to the Committee by a witness, any written statement or exhibit submitted for the printed record or 
any written comments in response to a request for written comments must conform to flie guidelines listed below. Any statement or exhibit not 
in compliance with these guidelines will not be printed, but will be maintained in the Committee files for review and use by the Committee. 

1. All statements and any accompanying exhibits for printing must be submitted on an IBM compatible 3.S-inch diskette 
WordPerfect 5. 1 format, typed in single space and may not exceed a total of 10 pages including attachments. Witnesses are advised that the 
Committee will rely on electronic submissions for printing the official hearing record. 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. Instead, exhibit material should be 
referenced and quoted or paraphrased. All exhibit material not meeting these specifications will be maintained in the Committee files for 
review and use by the Committee. 

3. A witness appearing at a public hearing, or submitting a statement for the record of a public hearing, or submitting written 
comments in response to a published request for comments by the Committee, must include on his statement or submission a list of all clients, 
persons, or oiganizatlons on whose behalf the witness appears. 

4. A supplemental sheet must accompany each statement listing the name, company, address, telephone and fax numbers where 
the witness or the designated representative may be reached. This supplemental sheet will not be included in the printed record. 

The above restrictions and limitations apply only to material being submitted for printing. Statements and exhibits or supplementary 
material submitted solely for distribution to the Members, the press, and the public during the course of a public hearing may be submitted in 
other forms. 


Note: All Committee advisories and news releases are available on the World Wide Web at 
“http://www.house.gov/ways_means/”. 



The Committee seeks to make its facilities 
accessible to persons with disabilities. If you are in 
need of special accommodations, please call 
202-225-1721 or 202-226-3411 TTD/TTY in 
advance of the event (four business days notice is 
requested). Questions with regard to special 
accommodation needs in general (including 
availability of Committee materials in alternative 
formats)may'-be“directed to-the-Committee as notei- 
above. 
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Chairman Shaw. As we go into the hearing this morning, I 
would like to state the intention of the Chair. The intention of the 
Chair is to attempt to conclude this hearing hy about 20 after 
12:00. If I fail in doing so, I will simply recess until approximately 
1:30 or 1:45. The purpose of that is that there is a meeting that 
the Republican Members here are required to go to, but I hope that 
we can conclude the meeting. 

I will ask all of the witnesses to summarize their testimony as 
best they can. I will strictly adhere to the five minute rule. I don’t 
want my instructions to in any way minimize the importance of 
this hearing as it is something that the committee worked on very 
hard in a bipartisan manner with regard to a very important sub- 
ject. 

Our goal in this hearing is straight forward: We aim to find out 
if the provisions of the 1996 Interethnic Placement legislation are 
being aggressively implemented. We want to know if the State laws 
and administrative guidance are consistent with the 1996 statute, 
whether States are actually putting into practice the policies that 
should be reflected in their statutes and administrative documents 
and whether the Department of Health and Human Services is 
doing everything possible to implement this law. 

Finally, although this issue may be a bit premature, we want to 
know whether there is concrete evidence that the barriers to inter- 
ethnic adoption are actually falling. There is no more important 
evidence on this goal than data on the comparative lengths of time 
white, black, and Hispanic children wait to be adopted. There still 
seems to be some lingering confusion about the meaning of the law 
we passed in 1996. Thus, I want to reiterate for the record that the 
statute is actually quite clear: As a general principle of foster care 
and adoption placements, considerations of race, color, and national 
origin are now illegal. There is a very slight — and I emphasize very 
slight — exception to this prohibition. The exception is that in a par- 
ticular individual case, race, color and national origin can be con- 
sidered if there is a compelling Government interest. The only com- 
pelling Government interest is that race or color matching would 
be in the best interests of the child. This is a very strict test and 
can be met in only exceptional cases. In its 1997 administrative 
memorandum on this provision, HHS listed only one situation in 
which race matching was clearly justifiable — in the adoption of an 
older child who stated a clear preference for the same race parents. 

I might say the underlying provision here is to get these kids out 
of foster care, where you have loving families that are anxious to 
bring them into their families. Thus, regardless of one’s views 
about race or color matching, the law says it is illegal. So we are 
here to promote full and vigorous implementation of the law. 

Before we turn to our witnesses, I want to make one additional 
point. Minority children spend far too long in foster care. We have 
very good data on this point, some of which will be reviewed by our 
distinguished witnesses today. In fact. Professor Barth says that in 
his studies it shows that black children in California stay in foster 
care up to four times longer than white kids. This is a tragedy and 
a travesty. I have long been committed to attacking this problem 
of unequal treatment of minority children in State custody, and 
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after reading today’s testimony I am even more strongly committed 
to doing everything I can to shorten their stay in foster care. 

Can anyone here imagine a worse fate for a little toddler than 
to be confined to foster care for four or five years and during that 
time to live in three or four different families? Particularly when 
you know that there are families out there that are anxiously 
awaiting to adopt kids just exactly like them. But there is some- 
thing I don’t understand. Where are the Nation’s powerful and nor- 
mally vociferous children’s advocates on this particular issue? I 
want advocates to take this challenge seriously. We should be con- 
demning anyone who supports race matching and spending a sub- 
stantial part of your time and money fighting those who would 
keep these children in foster care. 

In my opinion, there is no clearer or more important issue on the 
Nation’s social policy agenda than fighting to ensure that children, 
including minority children, have the privilege of being adopted. 

[The opening statement and attachment follow:] 
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Opening Statement by Chairman Shaw 
Subcommittee on Human Resources 
Committee on Ways and Means 
Hearing on Interethnic Child Placements 
September 15, 1998 

Our goal in this hearing is straightforward: We aim to find out if the provisions of the 
1996 interethnic placement legislation are being aggressively implemented. 

We want to know if state laws and administrative guidance are consistent with the 1996 
statute, whether states are actually putting into practice the policies that should be reflected in 
their statutes and administrative documents, and whether the Department of Health and Human 
Services is doing everything possible to implement the law. Finally, although this issue may be a 
bit premature, we want to know whether there is evidence that the barriers to interethnic adoption 
are actually falling. There is no more important evidence on this goal than data on the 
comparative lengths of time white, black, and Hispanic children wait to be adopted. 

There still seems to be some lingering confusion about the meaning of the law we passed 
in 1 996. Thus, I want to reiterate for the record that the statute is actually quite clear: As a 
general principle of foster care and adoption placements, considerations of race, color, and 
national origin are illegal. I would like to insert in the record a memorandum Irom the American 
Law Division of the Congressional Research Service. 

There is a very slight — and 1 emphasize, very slight — exception to this prohibition. The 
exception is that in a particular individual case, race, color, or national origin can be considered if 
there is a compelling government interest. The only compelling government interest is that race 
or color matching would be in the best interests of the child. This is a very strict test and can be 
met in only exceptional cases. In its 1997 Administrative memorandum on this provision, HHS 
listed only one situation in which race matching was clearly justifiable — in the adoption of an 
older child who stated a clear preference for same race parents. 

Thus, regardless of one’s views about race or color matching, the law says it is illegal. So 
we are here to promote full and vigorous implementation of the law. 

Before we turn to our witnesses, I want to make one additional point. Minority children 
spend far too long in foster care. We have very good data on this point, some of which will be 
reviewed by our distinguished wimesses today. In fact. Professor Barth says that his studies 
show that black children in California stay in foster care up to four times longer than white 
children. 

This is a tragedy and a travesty. I have long been committed to attacking this problem of 
unequal treatment of minority children in state custody, and after reading today’s testimony I am 
even more strongly committed to doing everything I can to shorten their stay in foster care. Can 
anyone here imagine a worse fate for a little toddler than to be confined to foster care for four or 
five years and during that time to live in three or four different homes? 
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But here is something I don’t understand. Where are the nation’s powerful and normally 
vociferous children’s advocates on this issue. I want advocates to take this challenge seriously. 
You should be condemning anyone who supports race matching and spending a substantial part 
of your time and money fighting those who would keep these children in foster care. In my 
opinion, there is no clearer or more important issue on the nation’s social policy agenda than 
fighting to ensure that children, including minority children, get adopted. 

Mr. Levin, would you care to comment on this topic? 
r\shaw.open.race.0998 
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Congressional Research Service • Library of Congress • Washington, D.C. 20540 


Memorandum 


September 14, 1998 


TO 


FROM 


: House Ways and Means Subcommittee on Human Resources 
Attention: Ron Haskins 
Cassie Bevan 

: Gina Stevens 
Legislative Attorney 
American Law Division 


SUBJECT : Transracial Adoption and Foster Care Placement. 


The 1 994 passage of the Howard M. Metzenbaum Multiethnic Placement Act (MEPA)‘ 
prohibited state and federally funded ^encies from delaying or refosing to place a child in an 
adoptive or foster home on the basis of the race of the parent and child involved.^ MEPA 
permitted agencies to “consider the cultural, ethnic, or racial background of the child ... as 
one of a number of factors.”^ In 1996, the “permissible consideration” provision of MEPA 
was repealed by section 1 808 of the Small Business Jobs Protection Act (SBJPA)*, “Removal 
of Barriers to Interethnic Adoption.” The 1996 amendment was designed to address the 
concern that the race-as-a-factor proviso routinely allowed States to take race into account 
in making a placement decision. The SBJPA states: 

Neither the State nor any other entity in the State that receives funds from the Federal 
Government and is involved in adoption or foster care placements may - 

(A) deny to any person the opportunity to become an adoptive or a foster parent, on the 
basis of the race, color, or national origin of the person, or of the child, involved; or 

(B) delay or deny the placement of a child for adoption dr into foster care, on the basis 
of the race, color, or national origin of the adoptive or foster parent, or the child, 
involved.* 


‘ Pub. L. No. 103-382, §§ 551-554, 108 Slat. 4056, 4056-57. 
^See 42 U.S.C. 5115a(a)(l). 

*42U.S.C. 5n5a(a)(2). 

“ Pub. L. No. 104-188, § 1808(a)(3), 104 Stat. 1755. 

* 42 U.S.C. §671(a)(18). 
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In sum, the Interethnic Adoption prolong maintaiii a prohibition against delaying or denying 
the placement of a child for adoption or foster care on the basis of race, color, or national 
origin of the adoptive or foster parent, or the child involved. 

When Congress enacted MEPA in 1994, Congres,s deemed a violation of MEPA a 
violation of Title VI of the Civil Rights Act of 1964.‘ Title VI broadly prohibits discrimination 
in the admission to and participation in programs of Federal financial recipients. Section 60 1 
of the Act provides; 

No person in the United Stales shall, on the ground of race, color, or national origin, be 
excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.’ 

Alleged violations of Title VI are analyzed under the equal protection clause of the 
Fourteenth Amendment. This approach was first adopted by the Supreme Court in University 
of California Board of Regents v. Bakke’, where the Court invalidated the special admissions 
program at the Medical School. The Court concluded that Title VI proscribed “only those 
racial classifications that would violate the equal protection clause [of the Fourteenth 
Amendment]." In reviewing governtnentally adopted racial classifications under the equal 
protection clause, the Court has generally applied a “strict” level of scrutiny under which the 
classification is sustained only upon a showing that the policy fiirthers a “compelling” 
governmental objective and is “narrowly tailored" to die acluer'emenl of that objective. When 
Congress deemed a violation of MEPA a violation of Title VI, it incorporated the 
constitutional strict scrutiny standard applied to racial classifications. 

Although the Supreme Court has never examined the constitutionality of same-race 
preference policies in the adoption context, the Court has considered the role of race in child 
custody decisions. In Pedmore v. Sidoti,^ the Court narrowly held that "race may not be the 
sole fector in a decision to remove a child from its natural mother,""* but left open the 
possibility of using race as one relevant consideration in child custody decisions. The Court 
explicitly approved use of the "best interests of the child" test where race is an issue. 

In adoptive or foster care placement decisions, the "best interests of the child” remains 
the operative standard. The “best interests of the child” test is widely accepted by courts and 
agencies as the proper test to determine child placement issues," with race not pennitted to 
be the sole factor used by agencies in making placement decisions, but rather one of several 


® Pub. L, No. 8S-352, 78 Stat. 241 . 

’42U.S.C. § 2000d 
’438 U.S. 265 (1977). 

’466 U.S. 429(1984). 

'’Id at 429, 434 (1984), 

" For a general discussion of the "best interest" standard and its application in adoption 
proceedings, see 2 AmJm.Zd Adoption § 136 (1994). 
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factors to be considered. Most courts Imve assumed that the "best interests" test affords 
them substantial discretion to consider race in child placement disputes. 

In Patmore, following the divorce of a white couple in which custody of their thiee-year- 
old daughter was awarded to the Awfe, tiie mother began to live with and later married an 
African-American man. The child’s fath^ ffien sued to obtain custody. The lower court 
ordered the change in custody solely on a belief that the cWld would be stigmatized if she 
stayed in a home with her mother and African-American stepfather. The mother appe^ed. 
The Si^reme Couit noted that consideiatioa of race, a suspect classification, was subject to 
strict scrutiny and that use of race as the basis for governmental action must be justified by 
a compelling governmental interest and must be necessary to the accomplishment of a 
legitimate purpose. It went on to find the be^ interests of the child to be a substantial 
governmental purpose for purpose of equal protection analysis, but found that considering 
race as the sole basis for the couiTs decision did not survive strict scrutiny and thus violated 
the equal protection clause of the fourteenth amendment. Courts have limited the application 
oi Patmore to custody disputes and have declined to extend it to the adoption and foster care 
areas. 

The Interethnic Adoption pro\aaons, enacted in 1996 as part of the SBJP A, repealed the 
1 994 MEP A provision that allowed States to take race into account in making an adoption 
or foster care placement decision. You have asked how this prohibition will operate in 
conjunction with Supreme Court case law that permits race to be considered as part of the 
best interests of the child determination. The Department of Health and Human Services 
(HHS) issued an Information Memorandum (dated June 4, 1997) to provide guidance on this 
point, and in order to assist in the implementation of the Interethnic Adoption Provisions. 
The Information Memorandum states in part: 

1) From the perspective of civil rights law, the strict scrutiny standard under Title VI, 
the Interethnic Adoption provisions and the U.S. Constitution forbid decision making 
on the basis of race or ethnicity except in the very limited circumxStances where such 
consideration would be necessary to achieve a compelling governmental interest, The 
only compelling governmental interest related to child welfore that has been recognized 
by the courts is protecting the “best interests” of the child who is to be placed, 
Additionally, the consideration must be narrowly tailored to advance the child’s 
interests, and must be made as an individualized determination for each child. 


'^'^See, Drummond V. Fulton County Dep'tqf Family and Children Ss>cs., 563 F,2d 1200, 1205 
(5th Cir. 1977), cert, denied 437 U.S. 910 (1978) (stressing the importance of considering race in 
placement decisimi)'. In Re Adoption of Bcker, 185 N.E.2d5l, 53 (Ohio Ct. App. 1962) ("Under 
ordinary circumstances a child should be placed in a family having tlie same racial, rel^ous and 
cultural backgrounds. . . "); cf. In Re Davis, 465 A.2d 614, 622-25 (Pa. 1983) (holding the lower 
court's failure to acknowledge lace was aroneous but harmless). 

See, J.H.H. v. Ohara, 878 F,2d 240, 245 (8th Cir. 1989), cert, denied, 493 U.S. 1072 (1972) 
(the court concluded that Palmore's holding established only that race cannot be the determining factor 
in custody proceedings and did not exclude the use of race in foster care and adoption placement 
decisions) - 

^^See, Information, on Lnpleaneatation of Federal L^islation- Questions and answers that clarify 
the practice and implementation of section 471(a){18) of tide IV-E of the Social Security Act, U.S. 

(coutimed, . .) 
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The MIS Information Memorandum provides an example of -when the consideration of race 
would be permissible. As its example, HHS states that an older child might express an 
unwillingness to be placed vrith a family of a particular race. In this situation, the agency 
would not be required to dismiss the child’s stated preference. The Memorandum counsels 
the adoption worker to “consider the child’s wilUngness to accept the family as an element 
that is critical to the success of the adoptive placement.”'^ The worker is also encouraged to 
consider families of a particular race who are able to meet the child’ s needs. 

While HHS recognizes that other situations may exist in which race may be taken into 
account in a placement decision, it notes that it cannot anticipate tliem all. HHS cautions that 
only the most compelling reasons based on unique and individual circumstances may serve 
to justii^- consideration of race in a placement dedsioa. Therefore, HHS concludes that the 
situations where race lawftiBy may be considered in a placement decision will be rare,'® 

Based upon the Supreme Court’s holding in Palmore and the guidance issued by HHS, 
it would appear that decision making on the basis of race or ethnicity is prohibited except in 
the very limited circumstances where such consideration would be necessary to achieve a 
compelling govemmental interest. The only compelling governmental inteiest related to 
adoption and fo.ster care that has been recognized by the courts is protecting the “best 
interests” of the child who is to be placed. Additionally, the consideration must be narrowly 
tailored to advance the child’s interests, and must be made as an individualized determination 
for each child. 


We hope that you find this memorandum help&l, and that you call upon us in the foture 
should the need arise. 




Gina Marie Stevens 
Legislative Attorney 


continued) 

Department of Health and Human Services Administration on Children, Youth and Families (ACYF- 
lM-CB-98-03)(June5, 1997). 

At4. 

HHS recently provided additional guidance cm the implementetion of the Interethnic Adoption 
provisions in response to questions presented by the General Accounting Office in connecticxi with ife 
ongoing study on States' implementation of ffis Interethnic Adoption provisions. See Guidance for 
Federal Legislation - The Snmll Business Job Protection Ac^ of 1996 (Public Law (P.L.) 104-188), 
Section 1808, “Removal of Barriers to Interethnic Adoption" 3-4, U.S. Department of Health and 
Human Services Administration on Children, Youth and Families (ACYF-IM-CB-97-04)(June 5, 
1997). 
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Chairman Shaw. 

Mr. Levin. 

Mr. Levin. Thank you, Mr. Chairman. As you mentioned, we 
have some time constraints here. On your side you’ll have to be 
gone after 12:20, I think you said. We have and I have some sched- 
uling problems on legislative matters after that. So for the sake of 
saving time, let me just enter my statement in the record and sim- 
ply say that I hope we’ll have a good discussion here today. There 
are differing points of view, but I don’t see the need for us to have 
any kind of an adversarial atmosphere here. 

I think the goal here is very common. I think we all share it. 
There may be differing perspectives as to how to reach it, but there 
surely is a common b^ond here. I hope we can proceed with that 
spirit. I ask that my full statement be entered into the record. 

Chairman Shaw. Without objection. 

[The opening statement follows:] 
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Representative Sander Levin 
Statement for Hearing on Inter-ethnic Adoptions 

September IS, 1998 


Mr. Chairman, there is a clear bipartisan consensus that we should find permanent, loving 
homes for abused and neglected children as quickly as possible. In fact, we came together just 
last year to pass the Adoption and Safe Families Act, which focuses on removing barriers 
standing between children and adoptive families. 

We are here today to discuss how the consideration of race and ethnicity affects the 
placement of children in adoptive homes. 

As you pointed out, in 1996 Congress prohibited states from considering race when 
placing children in adoptive or foster homes with exceptions only for special circumstances. The 
impetus for this requirement arose from a fear that states where delaying placements in an effort 
to find prospective adoptive parents who were the same race as the child needing a home. 

As our distinguished witnesses testify today, I will be listening for a discussion of the 
nuances of this difficult and sometimes heated issue. I hope there is wide agreement that 
children should never be left to languish in foster care when there are prospective parents of any 
race waiting to provide a loving home. 

I hope our panelists will provide some context for this issue. For example, if race- 
matching never took place, how many of the 500,000 children now in foster care would find 
permanent homes? What are some of the other potential barriers to adoption and how many 
children are impacted by those hurdles? 

I am interested to hear about efforts to recruit more prospective minority adoptive 
parents, a goal a few of our witnesses have specifically focused on. 

Mr. Chairman, I look forward to hearing the testimony of all of today’s witnesses and 
hope we can continue to develop a consensus about how to protect the best interests of children. 
Thank you. 
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Chairman Shaw. I appreciate that. I concur in your statement. 

As our first witness, from the U.S. Department of Health and 
Human Services, a friend of this committee. Dr. Olivia Golden, who 
is Assistant Secretary of the Administration for Children and Fam- 
ilies. 

Dr. Golden, welcome. 

STATEMENT OF HON. OLIVIA A. GOLDEN, PH.D., ASSISTANT 

SECRETARY, ADMINISTRATION FOR CHILDREN AND FAMI- 
LIES, U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Ms. Golden. Thank you. In the interest of time, my long state- 
ment is in the record. I’ll read a brief one. 

Chairman Shaw. All of the statements without objection, full 
statements, will be placed into the record. Thank you. 

Ms. Golden. Mr. Chairman and members of the subcommittee, 
I am pleased to appear before you to discuss the implementation 
and enforcement of the Multiethnic Placement Act of 1994 as 
amended by the Interethnic Placement provisions of 1996. I am 
joined today by David Garrison, Acting Director of the Office for 
Civil Rights, and Dr. Carol W. Williams, Associate Commissioner 
for the Children’s Bureau. 

We are proud that this administration has been able to work 
with the Congress and with important leadership in this committee 
to pass critical adoption and foster care legislation. Working to- 
gether we have enacted laws that make the health and safety of 
children our first consideration. We have put in place a legal 
framework that encourages timely decision making in the adoption 
and foster care systems. We have begun to tear down the many 
barriers to adoption, including race-based discrimination that 
stands in the way of placing children in permanent homes. We are 
firmly dedicated to eradicating race-based discrimination. 

While the important work of implementing the Multiethnic 
Placement Act continues, a great deal has changed since its enact- 
ment in 1994. For example, when the Multiethnic Placement Act 
was enacted, 29 States and the District of Columbia had laws or 
policies that allowed race-based discrimination in foster care and 
adoption placements. Today as a result of that legislation and coop- 
erative work with this department. States have moved away from 
these race-based decisions, meaning that a child no longer needs to 
go through additional months of waiting while workers seek a fam- 
ily of the same race when a family of a different race is ready and 
able to adopt. 

Twenty-nine compliance reviews have been conducted by the Of- 
fice for Civil Rights, OCR, since August 1996. For example, as a 
result of one review conducted in five counties in Florida, discrimi- 
natory practices found in one county are being corrected. Children 
in Florida are now being placed in homes within their county of 
residence more frequently and the time children wait for placement 
has been shortened. 

Technical assistance provided to at least 40 States has resulted 
in the revision of countless regulations, policies, and training cur- 
ricula that guide the work of child welfare professionals and has 
prompted the retraining of many public and private agency work- 
ers. The Secretary has personally written to all 50 governors urg- 
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ing their leadership in these critical endeavors. She has empha- 
sized that we need their assistance in moving forward with the 
complex and important next phase of implementation, gaining full 
compliance with the provisions of these laws by individual social 
workers, volunteers, and supervisors who make key decisions af- 
fecting the placement of specific children. 

As these four examples demonstrate, we have made important 
strides. But there is much that remains to be done. The average 
age of the 110,000 children who are in foster care and waiting to 
be adopted is between seven and eight years old. Their average 
length of stay in foster care is almost four years. We simply cannot 
ask these children to wait even a moment longer than necessary 
to enjoy the love and care of a family. This is why we must con- 
tinue our work to end, in practice as well as in policy, discrimina- 
tion that causes children to remain in the impermanence of foster 
care. This will require not only our ongoing commitment at the 
Federal level, but leadership and dedication on the part of State 
and local officials with direct responsibility for the administration 
of child welfare programs across this country. 

Now I am pleased to provide a more detailed overview of the de- 
partment’s multi-pronged strategy to implement the Multiethnic 
Placement Act and interethnic provisions. My written testimony 
provides much more detail on these strategies. First, I would like 
to address policy guidance. Within six weeks of the passage of the 
Multiethnic Placement Act in 1994, the department issued an in- 
formation memorandum summarizing the new law and transmit- 
ting a copy of its text. This was followed several months later with 
the publication of guidance in the Federal Register. Consistent 
with the Supreme Court’s Adarand decision and with the Chair- 
man’s summary in the opening, our guidance restricted consider- 
ation of race to exceptional case-specific circumstances only, a very 
strict interpretation of the law. 

The department also issued guidance to the States on the act’s 
requirements relating to diligent recruitment. Beginning in Octo- 
ber, 1995, States were required to amend their title IV-B child and 
family services plans to address the steps they will take to recruit 
perspective foster and adoptive families who reflect the racial and 
ethnic diversity of children needing placements. 

When the Interethnic Placement provisions were enacted in Au- 
gust 1996, the department reviewed the new law’s impact on the 
ongoing efforts to prevent race or ethnicity-based delays or denials 
of placements. It was determined that while the changes were sig- 
nificant, the basic issues of State law and policy had been ad- 
dressed in the department’s initial review. The 1996 provisions af- 
firmed the department’s strict interpretation and clarified 
Congress’s intent to eliminate completely delays in placement 
where they were in any way avoidable. Basic information about the 
1996 Interethnic Placement provisions was transmitted to the 
States in November 1996, and more detailed guidance in June of 
1997. 

In addition, I am pleased to announce today that a notice of pro- 
posed rulemaking on child welfare monitoring that further imple- 
ments the financial penalty provisions of the 1996 Interethnic 
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Placement law will be published in the Federal Register this com- 
ing Friday, September 18. 

The second key area of our implementation strategy has been 
providing effective training and technical assistance. For example, 
in Illinois and Missouri, the department has alerted State officials 
proactively to provisions of new laws or bills that contain provi- 
sions in violation of the Multiethnic Placement Act and Interethnic 
Placement provisions. As a result, these statutes have been cor- 
rected or repealed. 

The third part of our implementation strategy, is conducting 
monitoring and compliance reviews. The Department of Health and 
Human Services has developed three procedures for monitoring 
compliance with the Multiethnic Placement Act. First, ACF’s child 
and family services review includes the State’s self assessment, fol- 
lowed by an on-site ACF review, including interviews and examina- 
tion of case records. If ACF’s review suggests potential non-compli- 
ance with MEPA, OCR will be notified so a more in-depth inves- 
tigation can be undertaken. 

Second, the OCR investigates complaints by individuals who be- 
lieve they have been victims of discrimination. Third, OCR also 
conducts periodic compliance reviews, reviews of the policies and 
practices of recipients of HHS funds to determine whether they are 
in compliance with the law. 

We have accomplished much in the past few years. Building on 
these actions, our work in the coming years must focus on collabo- 
ration with States and others to change frontline practice. This 
work will be challenging, but it is tremendously important if we 
are to give the thousands of children awaiting adoptive homes a 
chance to begin new lives as part of a new family. 

Thank you for the opportunity to testify before the subcommittee. 
I would be pleased to answer any questions you may have. 

[The prepared statement follows:] 
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Dear Mr. Chairman and Members of the Subcommittee, 

I am pieased to appear before you today to discuss the impiementation and 
enforcement of the Multiethnic Placement Act of 1994, as amended and expanded 
upon by the Interethnic Placement provisions of Section 1808 of the Small 
Business Job Protection Act of 1996. Like the members of this Subcommittee, we 
in the Department of Health and Human Services are committed to ensuring that 
every child in the child welfare system is given the opportunity to grow up in a 
safe, stable, loving, permanent home. In fact, we have pledged to double the 
number of these children adopted over a five-year period. We are firmly 
dedicated to eradicating race-based discrimination that stands in the way of 
placing children in permanent homes. 

We are proud that this Administration has been able to work in a bipartisan 
fashion with members of Congress in both Houses over the past several years to 
pass critical adoption and foster care legislation. The enactment of the 
Multiethnic Placement Act in 1994, passed with the strong support of the 
President, placed front and center the issues of adoption and children’s need for 
permanency. The Multiethnic Placement Act, along with the 1996 Interethnic 
Placement provisions, the Court Improvement Program, and the Adoption and 
Safe Families Act of 1997, have all made significant contributions to strengthening 
the child welfare system of this country. By working together, we have enacted 
and are now implementing laws that make the health and safety of children our 
first consideration. We have put iu place a legal framework that encourages 
timely decision-making in the adoption and foster care systems. And we have 
begun to tear down the many barriers to adoption, including the problem of 
discrimination on the basis of race or ethnicity. 

While the important work of implementing the Multiethnic Placement Act 
continues, a great deal has changed since its enactment in 1994. 

• When the Multiethnic Placement Act was enacted, we found 29 States and the 
District of Columbia had laws or policies that allowed race-based 
discrimination in foster care and adoption placements. Today, as a result of 
cooperative work with this Department, States have moved away from such 
race-based decisions. What this means to a child in States like Arkansas and 
California, is that he or she will no longer need to go through additional 
months of waiting while workers seek a family of the same race, when a family 
of a different race, is ready and able to adopt today. 

• Twenty-nine compliance reviews (broad reviews of practices at the local, 
county, or multi-county level) have been conducted by the Office for Civil 
Rights (OCR) since August 1996. A compliance review conducted by OCR in 
5 counties in Florida, for example, found that race was being used as a factor 
in the placement of children in foster care. In fact, it was determined that 
some caseworkers used race as a primary factor in placing children. These 
discriminatory practices are being corrected and children in Florida are now 
being placed in homes within their connty of residence more frequently, and 
the time children wait for placement has been shortened. 

• Technical assistance provided by both the Administration for Children and 
Families and the Office for Civil Rights in at least 40 States has resulted in the 
revision of countless regulations, policies and training curricula that guide the 
work of child welfare professionals, and has prompted the re-training of many 
private and public agency workers. 

• The Secretary has personally written to all 50 governors urging their leadership 
in these critical endeavors. She has emphasized that we need their assistance 
in moving forward with the complex and important next phase of 
implementation - gaining full compliance with the provisions of these laws by 
individual social workers, volunteers and supervisors who make key decisions 
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affect the placement of specific children. 

As these examples demonstrate, we have made important strides. But there is 
much that remains to be done to address the needs of abused and neglected 
children in our child welfare system. Over a half a million children are in foster 
care. And, based on our most recent data, we estimate that approximately 
110,000 of these children are waiting to he adopted. Approximately 59 percent of 
these children are African American (Non-Hispanic), 29 percent are White (Non- 
Hispanic), 10 percent are Hispanic and 2 percent are of other races or ethnicities. 
The average age of children waiting to be adopted is between 7 and 8 years old. 
Over a quarter are over the age of 10. Many also have disabilities. Many of 
these children have spent long periods of time in foster care; in fact, their mean 
length of stay in foster care is almost four years. 

As we move forward to ensure that these children are placed in safe and loving 
adoptive or permanent homes, we must address many obstacles. We must work 
to provide timely, adequate services that meet the needs of children and families. 
We must promote decision-making that reflects a child’s sense of time - for while 
a year passes quickly for an adult, for a four-year-old child a year represents a 
quarter of her lifetime. We must improve court procedures. We must address 
the need for better interjurisdictional cooperation among States and counties. We 
must recruit an expanded pool of families willing and able to serve as foster or 
adoptive parents for children in need, including children with special needs, 
minority children, older children and sibling groups. We must also continue our 
work to end, in practice as well as in policy, discrimination that causes children to 
remain in the impermanence of foster care. 

We simply cannot ask a child who has been maltreated, removed from his home 
and placed in multiple foster homes for as much as half of his life to wait even a 
moment longer than necessary finally to get to enjoy what every child deserves - 
the love and care of a family. This is the reason that we are committed to doing 
all we can from the Federal level to implement the Multiethnic Placement Act 
and Interethnic Placement provisions. But we know that the successful 
implementation of these statutes will require not only our ongoing commitment to 
implement and enforce the law, but leadership and dedication on the part of 
State and local officials with direct responsibility for the administration of child 
welfare programs all across this country. 

I am pleased now to provide you with a more detailed overview of the 
Department 's implementation of the Multiethnic Placement Act and Interethnic 
provisions. 

Implementation of the Multiethnic Placement Act : 

Since 1994, staff in both the Administration for Children and Families and the 
Office for Civil Rights within the Department of Health and Human Services have 
worked closely together to promote the full implementation of the Multiethnic 
Placement Act and the 1996 Interethnic Placement provisions. The Department 
has initiated a multi-pronged strategy to support implementation, including: 

• Issuing timely policy guidance to States; 

• Reviewing State laws and policies; 

• Providing technical assistance to public and private agency staff; 

• Conducting reviews; and 

• Investigating individual cases of alleged violations. 

I would like to share with you some of the key steps the Department has taken in 
each of these areas. 

Policy Guidance to States 
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Within six weeks of the passage of the Multiethnic Placement Act in 1994, the 
Department issued an Information Memorandum to State child welfare agencies 
and State civil rights officers summarizing the new law and transmitting a copy of 
the law’s text. This was followed several months later with the publication of 
guidance in the Federal Register that reviewed key legal concepts and identified 
examples of practices that would be illegal under the Act, such as State policies 
that require searching for a same race placement for a specified period of time 
before allowing a child to be adopted by a family of another race. Consistent with 
the Supreme Court 's Adarand decision, our guidance restricted consideration of 
race to exceptional, case-specific circumstances only. This was a very strict 
interpretation of the law and caused some to question whether it was overly 
restrictive. 

Between October 1994 and June 1995, the Department conducted an initial review 
of all States ’ statutes, regulations and published policies on adoption and foster 
care to determine if they were in compliance with the Multiethnic Placement Act. 
Based on this review, on June 30, 1995, letters were sent to 29 States and the 
District of Columbia outlining problem areas of noncompliance with the Federal 
law and offering technical assistance. Among the issues identified through the 
Department ’s review were 28 State statutes or policies that gave discriminatory 
preference to same-race placements, 9 stamtes that contained time requirements 
for searching for same-race placements before a transracial placement could be 
considered, and 5 statutes, regulations or policies that contained discriminatory 
racial preferences in recruitment of potential foster or adoptive families. 

By October 21, 1995, one year after the enactment of the Multiethnic Placement 
Act, all but three States had amended their statutes, regulations and policies to 
bring them into compliance. Two of the remaining States came into compliance 
in July 1996, and the last State in April 1997. (This last State 's delay in 
complying with the Federal law was due to the need for legislative action in a 
State in which the legislature meets only biannually.) 

In addition to working with States to implement the non-discrimination provisions 
of the Multiethnic Placement Act, the Department also issued guidance to the 
States on the Act's requirements relating to diligent recruitment. Beginning in 
October 1995, States were required to amend their title IV-B Child and Family 
Services plans to address the steps they will take to recruit prospective foster and 
adoptive families who reflect the racial and ethnic diversity of children needing 
placements. 

When, on August 20, 1996. the President signed into law the Small Business Job 
Protection Act of 1996, which included the provisions relating to the “Removal of 
Barriers to Interethnic Adoption, ” the Department reviewed the new law’s impact 
on the ongoing implementation of efforts to prevent race- or ethnicity-based 
delays or denials of foster care or adoption placements. It was determined that, 
while the changes were significant, the basic issues of State law and policies had 
already been addressed in the Department ’s initial review of State laws and 
policies completed in 1995. The 1996 Interethnic Placement provisions affirmed 
the Department ’s strict interpretation and clarified Congress ’ intent to eliminate 
completely delays in placement where they were in any way avoidable. The law 
now explicitly reaffirmed that neither race nor ethnicity could be used as the basis 
for any denial of placement, nor could such factors be used as a reason to delay 
any foster or adoptive placement. It also put in place new and more effective 
enforcement policies. 

Basic information about the 1996 Interethnic Placement provisions was 
transmitted to the States in November 1996, and more detailed guidance in June 
1997. This guidance clarified the changes made to the Multiethnic Placement Act 
(including the elimination of language in the original statute that made the racial 
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or ethnic background of the child a “permissible consideration ” in determining the 
best interests of the child). It also explained new provisions that subject States 
and other entities receiving Federal funding to specific graduated financial 
penalties (in cases in which a corrective action plan fails to cure the problem 
within six months.) This guidance highlighted four critical elements of the 
Multiethnic Placement Act and the 1996 Interethnic Placement provisions. 

1) Delays in placing children who need adoptive or foster homes are not to 
be tolerated, nor are denials based on any prohibited or otherwise 
inappropriate consideration. 

2) Discrimination is not to be tolerated, whether it is directed toward adults 
who wish to serve as foster or adoptive parents, toward children who need 
safe and appropriate homes, or toward communities or populations which 
may heretofore have been under-utilized as a resource for placing children. 

3) Active, diligent, and lawful recruitment of potential foster and adoptive 
parents of all backgrounds is both a legal requirement and an important 
tool for meeting the demands of good practice. 

4) The operative standard in foster care or adoptive placement has been 
and continues to be "the best interests of the child.” Any consideration of 
race, color or national origin in foster or adoptive placements must be 
narrowly tailored to advance the child’s best interests and must be made as 
an individualized determination of each child’s needs and in light of a 
specific prospective adoptive or foster parent ’s capacity to care for that 
child. 

In addition to issuing guidance to the States on the law’s requirements for policy 
and practice, the Department has also been working to develop regulations on the 
1996 Interethnic Placement provisions’ application of financial penalties under 
title IV-E of the Social Security Act. We anticipate publishing this guidance as 
part of a Notice of Proposed Rulemaking very soon. 

Technical Assistance: 

Since the passage of the Multiethnic Placement Act in 1994, the Department has 
committed itself to providing effective training and technical assistance to both our 
regional office staff (who have the most frequent direct contact with State 
officials) and to the States themselves to ensure the successful implementation of 
this important new Federal law. In July 1995, staff from the headquarters and 
regional offices of the Children’s Bureau within the Administration for Children 
and Families (ACF) and the Office for Civil Rights (OCR) jointly conducted 
training sessions for ACF and OCR staff in each of the 10 Federal regions and 
included at least one State site visit in each region. Similar technical assistance 
was then provided by regional staff to States to assist them in making needed 
changes to State laws, policies and regulations in order to ensure that they were in 
compliance with the Federal law. For example: 

• The Department has worked with the State of Maine on several occasions to 
revise its policies and training manuals to ensure that they do not encourage 
illegal considerations of race. Later this month, staff from both OCR and 
ACF will conduct a training session for all State Department of Human 
Services adoption staff and the new State Adoption Coordinator to ensure that 
the revised policies are clear to those who are on the frontlines of 
implementation. 

• In Illinois and Missouri, the Department has alerted State officials to 
provisions of new laws or bills that contain provisions in violation of the 
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Multiethnic Placement Act and Interethnic Placement provisions. As a result, 
these statutes have been corrected or repealed. 

• Most recently, David Garrison, Acting Director of the Office for Civil Rights, 
and I sent a letter to all States reiterating our commitment to making the staff 
and resources of our respective offices available to States, at their request, to 
provide technical assistance on policy or practice issues. 

Among other strategies, the Department has made extensive use of national and 
regional conferences and meetings as a forum to train on the requirements of the 
law. For instance, in Boston, OCR and ACF regional staff presented a workshop 
at the 25th annual New England Adoption Conference sponsored by the Open 
Door Society of Massachusetts, Inc. Over 1,500 adoptive parents, prospective 
adoptive parents, birth parents, foster parents, social workers and agency 
professionals attended the conference. 

The ACF has also made available the Children’s Bureau’s National Resource 
Centers to support State implementation efforts. One of our Resource Centers, 
the National Resource Center on Legal and Court Issues, operated under a 
cooperative agreement with the American Bar Association’s Center on Children 
and the Law, prepared a monograph on the Multiethnic Placement Act that was 
released shortly after the law went into effect. The publication has since been 
revised to reflect the changes made by the 1996 law, and was recently 
disseminated to all States. The monograph reviews the requirements of the law 
and contains practical suggestions for child welfare administrators and social 
workers who are responsible for implementing the law in the best interests of the 
children they serve. 

We also have used our discretionary grants to further the purposes of the 
Multiethnic Placement Act, as amended. For instance, we have awarded grants 
under the Adoption Opportunities program to develop resource materials and 
community programs to preserve, strengthen and support families that adopt 
transracially. Further, because the number of children awaiting adoptive families 
continues to outstrip the available number of homes, we are supporting innovative 
efforts to expand the pool of families for waiting children drawn both from within 
and beyond their communities. 

Monitoring and Compliance Reviews: 

The Department of Health and Human Services has developed three procedures 
for monitoring compliance with the Multiethnic Placement Act, as amended. 

These are: 

• The Child and Family Services Reviews, conducted by the Administration for 
Children and Families (ACF); 

• Complaint Investigations, conducted by the Office for Civil Rights (OCR); and 

• Compliance Reviews, conducted by the OCR. 

Under ACF's Child and Family Services Review, part of the revised child welfare 
monitoring strategy that we have been piloting. States first undertake a self- 
assessment, based to the extent possible on a review of existing data. This is 
followed by an on-site review involving Federal staff, as well as appropriate State 
and local officials. The on-site review involves an examination of a limited 
number of case records and interviews with a range of individuals involved in the 
delivery and receipt of child welfare services. Questions relating to the State’s 
implementation of the non-discrimination and recruitment provisions of the 
Multiethnic Placement Act are included as part of the self-assessment. In 
addition, data from the Adoption and Foster Care Analysis and Reporting System 
(AFCARS) and/or other State data are used as part of the self-assessment and 
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may help to reveal patterns (e.g. differences in placement patterns related to race) 
which warrant a closer examination during the on-sile review of individual cases. 

If ACF’s review suggests potential noncompliance with the law, OCR will be 
notified so that a more in-depth investigation can be undertaken. 

The OCR has responsibility for ensuring compliance with Title VI of the Civil 
Rights Act of 1964. Complaints by individuals who believe that they have been 
victims of discrimination are investigated by OCR. Since the passage of the 
Multiethnic Placement Act and the Interethnic Placement provisions of 1996, 18 
armplaints relating to adoption and foster care have been received and 
investigated. 

• In one case, a private agency in Michigan was investigated for its policies 
relating to transracial placements. The case involved a medically fragile 
African American child, born weighing just one pound four ounces, who 
required foster care. When the infant was four months old (then weighing 
four pounds, six ounces), he was placed with a white foster family. After just 
two weeks with that family, the child was, at the request of a foster care 
worker and the worker’s .supervisor, moved to a different foster home, this one 
an African American family. The investigation revealed that the two 
employees had circumvented agency review procedures and violated agency 
policy against using race in placement decisions. They had also misrepresented 
the facts of the child’s situation, both orally and in case documentation. As a 
result of the investigation, the supervisor was fired, and the worker, a new 
employee, placed on probation. The agency was also provided with technical 
assistance on the requirements of the Multiethnic Placement Act, as amended, 
to help guard against future violations of the law. 

The OCR also conducts periodic reviews of the policies and practices of recipients 
of HHS funds to determine whether they are in compliance with the law. 

Generally, the scope of the inquiry in a compliance review is broader than in a 
complaint investigation, although some of the same data and information are 
compiled. Since August 1996, when the Interethnic Provisions were signed into 
law, the OCR has initiated 29 compliance reviews of recipients in 19 States. 
Typically, compliance reviews investigate county- and local-level entities, and 
private agencies, as well as the State agency. As a result of this type of review, we 
have required States to take a variety of corrective actions, including making 
policy changes; disseminating information on policy changes to staff and private 
agencies involved in placement decisions; training placement supervisors and 
workers; monitoring future placement practices; collecting racial and ethnic data 
to assess recruitment and placement patterns; and educating prospective adoptive 
parents. 

Looking to the Future; Changing Front-line Practice 

We have accomplished much in the past few years. We have changed the law and 
the policy framework in which decisions are made about individual children so 
that decisions can be made truly on the basis of individual children’s needs, and 
not on blanket assumptions about race. We have also taken important steps in 
educating and re-training administrators and workers in the States. Building on 
these actions, our work in the coming years will focus on affecting change in 
front-line practice all across the country. Decisions about placing children in 
specific foster or adoptive homes are made by literally thousands of social workers 
in both public and private agencies and by juvenile or family court judges. 

Clearly, reaching all of these individuals is beyond the ability of one Federal 
agency acting alone. Therefore, we will be reaching out to work collaboratively 
with State agencies, universities, professional organizations and others to ensure 
that all of these individuals understand and follow the law. 
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This work is tremendously important if we are to give the thousands of children 
awaiting adoptive homes a chance to begin new lives, as part of a new family. As 
challenging as this work will be, we are committed to continuing to bring the 
vision of the Multiethnic Placement Act, as amended, into reality. 

Thank you for the opportunity to testify before the Subcommittee. I would be 
pleased to answer any questions you may have. 
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Chairman Shaw. Thank you, Dr. Golden. 

Mr. Camp. 

Mr. Camp. Thank you, Mr. Chairman. 

Good to see you. Dr. Golden. I particularly was struck by your 
testimony which said that you wanted to end discrimination which 
allows children to languish in foster care. We worked very hard to- 
gether on the Adoption and Safe Families Act, which was about 
Diat. 

But one of the major innovations in the 1996 legislation was the 
imposition of stiff financial penalties on any State that violated the 
prohibition on race matching. I understand from your testimony no 
penalties have been issued against any States since 1996. Is that 
correct? 

Ms. Golden. What we have done is forced changes in the activi- 
ties of States. The Congress in laying out the penalty process in- 
cluded a corrective action period in the title IV-E penalty process. 
The civil rights penalty process also includes corrective action. So 
our first step is to make change happen. That is what we have 
done. We have not gotten to the penalty aspect because we haven’t 
had resistance to making the changes. 

Mr. Camp. Has there been any warning of penalty or threatening 
of penalty? 

Ms. Golden. I don’t think there have been formal actions, formal 
letters. Certainly one of the things that leads people to comply is 
that they know it is against the law and that there are penalties. 
But so far as I know, there haven’t been any formal letters. 

Mr. Camp. In February of this year, the Boston Globe on Feb- 
ruary 25th published an editorial suggesting that Rhode Island vio- 
lated the intent of Federal law by delaying the adoption of a four 
year old boy because of racial considerations. According to the arti- 
cle, which without objection I would like to place in the record of 
this hearing. 

Chairman Shaw. Without objection. 

[The information follows:] 
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Balancing kinship and Madness 


When President Clinton- signed a law encour- 
aging adoption of abused or neglected children last 
year. Hillary’ Clinton said she hoped it would bring 
the security of “a stable, lo\’ing home" to thou- 
sands of children. In Rhode Island, in an ominous 
precedent for the effectiveness of the law, the child 
welfare system Ls threatening the secure home it 
has found for one -1-year-old boy. 

Congress and the president intended the Adop- 
tion and Safe Families Act to reverse a trend in 
which thousands of children languished in tempo- 
rary' foster homes while social workers tried to re- 
unite them \rith their families. The parents had 
lost custody because of drug addiction, abuse of 
the child, or other serious difnculty. 

The law states that while reasonable efforts 
should be made to reunite a biological fatnily, the 
“health and safety of the child” come firsL Chil- 
dren thrive most assuredly from stable, consistent, 
bring care by a single family - beginning as early 
in life as possible. 

The Rhode Island Department for Children, 
‘.Youth and Families acted responsibly when it re- 
moved the boy from his drug-plagued mother (the 
father was not a factor) when the child was 13 
months old. For three years he has been in. the 
care of a single foster family, which has been try-, 
ing to adopt him for a year. 

When the boy was taken from his mother, his 
grandmother tried to adopt him herself. State offi- 
cials denied her request for reasons they will not 
.explain. She died in September 1996, and inOTedi- 
, ately thereafter a second cousin came forward to 
"seek custody. 

, I, Through all this, the boy was living with his 
"foster parents and their adopted son, who is sUght- 
' ly older. They moved to Western Massachusetts., A 
• social worker, preparing a report for Rhode Island 
' m be used in adoption proceedings, found that the 
' foster family expressed a love for the boy. “that is 
evident in the interactions observed.” His .foster 
. mother “stated that they love him and they are 

‘Mommy and Daddy' to him They express 

hope” that the boy “can remain with'them and fear 
for his emotional well-being if he does have to 
leave the only home he can really remember.” 

'7 • President (Clinton, when - he signed the /law, 
urged families' Just like this one to “open their 


homes and their hearts to children who need.a lov- 
ing home.” The cousin might well make an excel- 
lent mother, but the foster parents have a prior 
claim by virtue of their exemplary parenting. 

The federal, law contains no penalties for riola- 
tion, leaving to the states to change policy on 
their own. The case of the Rhode Island boy is 
complicated by racial considerations. The boy is 
half black and half Hispanic; the foster parents are 
white. The cousin has enlisted the aid of Arlene 
Violeti a former attorney general, who has hinted 
that the state is guilty of racism. 

The department spent a year trying to reunite 
the child with his biological mother. By- the time 
the court terminated the mother’s parental rights, 
the boy was- 3 years old and thriving in the foster 
family. It is not racism to protect the “health and 
safety of the child.” 

Jay Lindgren, director of the Department for 
Children, has taken charge' of the case.- He ac- 
knowledges that the boy is a “well-alijusted, happy 
little child with an older foster brother in a situa- 
tion that he sees as family.” This desc^ption ar- 
gues in favor of a quick adoption. 

Lindgren favors an open adoption, -in which the 
cousin would have the right to overnight visits by 
the boy. The cousin still wants to adopt him. Judge 
Kathleen Voccola, delaying proceedings while she 
sorts out the case, has forced the foster parents to ’ 
send the boy off on the visits. Open adoptions work 
well when toe adults involy^ are on good terms. 
Given the intensity of the legal • wrangling,' the 
child might as well be in the middle of a divowe. 

. . - Of course, the boy toould be ericoimraged to es- 
• tablish strong connections with' his biological rela- 
tives. The Massachusetts social worker found the 
foster family reedy to “preserve and recognize his 
cultural background.” There is no need for the 
judge to insist on mandatory visits when what is 
really needed is an end to the legal conflict so that 
long-term relationships can be freely forged. 

For three years - ever since he was barely, out 
of infancy - the boy has thrived on the love of a 
single family, his primary source of physical, intel-. 
lectual, and emotional sustenance. The State of 
Rhode Island would be going against the intent of 
'^federal law and the dictates of comrhon sense if it 
disturbed this precious bond. ■ 
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Mr. Camp. The boy was removed from a mother who was drug- 
plagued. I will quote. “His drug-plagued mother, when the child 
was 18 months old, for three years he had been in the care of a 
single foster family who has been trying to adopt him. Once the pa- 
rental rights were terminated and the child was freed for adoption, 
it appears that a second cousin stepped forward to adopt and the 
case is currently still unresolved.” 

I wondered if you were aware of this particular case. It has got- 
ten some note in the press. When cases like this come forward, 
does HHS go out and try to investigate the State’s potential abuse 
of Federal law in this situation? 

Ms. Golden. I can tell you a little bit about that case and then 
perhaps the broader issues. The Office for Civil Rights did in fact 
investigate a complaint in that case and did not in that specific 
case find a violation. As you know, there was a set of issues where 
this State was attempting to identify the appropriate placement for 
a child. My understanding is that the State has in fact supported 
the foster family’s petition to adopt and it’s currently before the 
courts. 

Broadly, I think what I 

Mr. Camp. Is this one of the cases where you have asked for cor- 
rective action or has your department opened a file in this matter? 

Ms. Golden. My memory of that case is that that’s a case where 
the Office for Civil Rights in their complaint investigation did not 
find practices that involved looking at race. You have noted that 
there were allegations, but that in fact when they investigated, 
they did not find such practices. 

But you have raised an important issue. It does sometimes hap- 
pen that OCR will look at a particular case and they will see prac- 
tices that are wrong. In that case, they will absolutely require cor- 
rective action. In my long testimony I describe a case in Michigan 
in which a private agency took action to dismiss individual employ- 
ees in addition to agreeing to a change in practice. 

So I think you are right to note that when we look at a particular 
complaint, it is very important for us not only to look at that one 
situation, but to identify practices that could be corrected. 

Mr. Camp. There is another situation. Judge Mason in Maryland 
ordered a white woman who had been caring for a two-year old 
black child whose sibling was murdered by the biological mother to 
return the child to the mother. According to the Washington Post, 
which wrote an editorial on this on January 3 of this year, one rea- 
son for the judge’s decision was that the foster mother was white 
while the biological mother is African-American. In other words, 
the judge used race-matching as one of the justifications for remov- 
ing the child from a home where he had lived since he was four 
months old and return the child to a mother who had murdered an- 
other child, a sibling, which was one of the issues we addressed in 
our legislation. 

So if the judge said that race-matching was one of the criteria, 
in your opinion would that have been legal under the 1996 Inter- 
ethnic provision? I would also ask has the department taken any 
action against the State of Maryland, either by opening a file or be- 
ginning a corrective action as you described, or any other action? 
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Ms. Golden. Well, I think you are referring to the case that the 
press has heen summarizing as the Pixley case? 

Mr. Camp. Yes. 

Ms. Golden. Yes. Obviously, as you know because we have 
worked so much together, I really share your concerns both about 
safety and about permanence. The newspaper coverage has cer- 
tainly suggested a lot of troubling questions in that case. 

In terms of jurisdiction, the MEPA legislation as amended in 
1996 covers entities that receive money from the Federal Govern- 
ment, for example, a State, or an agency that gets dollars from the 
Federal Government to engage in foster care or adoption place- 
ments. There actually wasn’t such an entity involved in this case. 
There was an informal arrangement between the mother and the 
person who cared for the child. So from our look at it, it doesn’t 
appear that there is jurisdiction. 

Mr. Camp. All right. I see my time is almost up. Thank you. Dr. 
Golden. 

Chairman Shaw. Mr. Levin. 

Mr. Levin. I thank you, Mr. Chairman. Let me just ask you if 
you would, and welcome, to just indicate what the agency is doing 
in cooperation with States to help move children, especially minor- 
ity children, into permanent adoptive status. So just tell us quickly 
what is going on here? 

Ms. Golden. I am glad you asked that question because I think 
there is a great deal going on. Congressman Camp and I were just 
talking a little bit about how central that goal is, and it’s one that 
of course we worked with the committee on in the Adoption and 
Safe Families Act. 

I would say that there’s a whole array of things going on. The 
enforcement of MEPA and the Interethnic Placement provisions are 
a piece of that. One important thing is that States are moving to 
comply with the MEPA policy provisions and they are passing 
State legislation to comply with the provisions in the Adoption and 
Safe Families Act that speed up adoption and enable children to 
move more quickly through the system. For example. States are 
dealing with provisions relating to the termination of parental 
rights. 

A second area where we have been working a lot with States on 
just shifting the focus to adoption. One of the things that used to 
happen, and that the Adoption and Safe Families Act makes clear 
is not appropriate, is that children would languish in temporary 
settings because nobody was thinking about the fact that a return 
home might not be safe. Consequently, no action was taken for sev- 
eral years. So we have been working a lot on how you go about 
planning, contingent planning, finding placements for the children. 
We have been working on numbers. We have been working with 
the States on baseline numbers for the adoption incentives provi- 
sions. We are expecting that soon we will be able to come back to 
you and tell you how much adoption has increased for special needs 
children and, in particular, for minority children. 

Then the MEPA enforcement has been an important part. As my 
testimony noted, about 29 States used to have discriminate^ poli- 
cies; they don’t now. We have also been doing a lot on technical as- 
sistance, such as conferences in the States. Our National Resource 
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Center on Legal and Court Issues has been providing materials. 
We have been working on recruitment. We have been trying to pro- 
vide technical assistance in that area. 

I guess just one last thing to mention, because it’s really impor- 
tant in all adoptions and comes up especially in transracial ones, 
we have also been working on an issue I hear a lot from adoptive 
families, which is support for families after the legal adoption. Fi- 
nally, we have been trying to hold States accountable because they 
are the ones with the key operational responsibility in all these 
areas. 

Mr. Levin. Let me ask you, later Professor Kennedy is going to 
testify. He refers to a department memorandum. There may be sev- 
eral here because I also have a document from the GAO and your 
responses. But he says that in the department memorandum. I’m 
not quite sure, I don’t think that’s the GAO response itself. But 
anyway, he says the department writes and quotes that adoption 
agencies must consider all factors that may contribute to a good 
placement decision for a child. That may affect whether a par- 
ticular placement is in the best interest of the child. Then three 
dots, so there’s something in between. Then it goes on, “In some 
instances, it is conceivable that for a particular child race, color, or 
national origin would be such a factor.” Then it goes on to say that 
this statement flies in the face of Congress’s decision to remove 
race, color, national origin from the menu of possible items that the 
agency may lawfully take into account. 

Do you want to comment on that? 

Ms. Golden. Sure. Let me comment in part again by noting that 
I think Chairman Shaw gave a good overview of just what our 
guidance says at the beginning, which is that our guidance is clear 
and I think consistent with the law and the Constitution. As GAO 
notes, our interpretation was seen as very strict until Congress in 
1996 made the change to confirm that that was the accurate inter- 
pretation. 

What our guidance says is that there can be no delay or denial 
of placement based on race, that there can be no discrimination, 
and that there can be no routine consideration of race. You can’t 
ever have it as something that you routinely look at in all cir- 
cumstances. What you can do, because the best interests of the 
child govern placement, you should never make a placement that 
is against a child’s best interest, is that there can be narrow par- 
ticular examples where race is a factor. As the Chairman noted, 
our guidance makes clear that we expect those to be infrequent, 
where considering race in some way would be necessary to a place- 
ment that’s in the best interest of the child. 

I think if you read the guidance and our technical assistance and 
our work with States, it is clear that that’s a narrow exception and 
that our message is that there can be no discrimination, no delay 
or denial, and no routine consideration of race. 

I think, just to go back to what you said at the beginning about 
our shared perspective on this, I think there is just very broad 
agreement that there is such urgency to moving children into 
homes that will be good for them, that we just can’t afford to miss 
the opportunity to use any families that are ready to provide a lov- 
ing home to a child. 
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Mr. Levin. Thank you. 

Chairman Shaw. I have just a couple of questions. Dr. Golden, 
first of all I want to say I am very pleased to hear that your regula- 
tions are going to be unveiled this Friday. I look forward to being 
able to review them. 

Ms. Golden. Thank you. 

Chairman Shaw. Secondly, have we seen the effect of this legis- 
lation taking hold across the country and in terms of how long par- 
ticularly minority kids are kept in foster care? 

Ms. Golden. That is a good question. I think what I would say 
is we only have bits of information now. We will have more in the 
future. I think what we have seen so far is changes in practice. We 
have seen some individual jurisdictions that have been keeping 
track. I think my testimony noted in fact in some counties in Flor- 
ida where they changed practices and are noting more children 
being placed closer to home and shorter waiting times. So there are 
individual scattered examples. 

In terms of overall data, we now have, and again it’s something 
that’s thanks to a lot of historical commitment from this com- 
mittee, we now have for the first time very solid national adoption 
and foster care data. So we have baseline information from that, 
but we don’t really have trend data yet because we are really just 
at the point where we see what States, you know sort of see from 
all States really good adoption and foster care data. We will have 
that trend data over time. 

Chairman Shaw. Well I would hope that by the end of the next 
Congress that we should have that information available. Assum- 
ing I remain chairman of this committee, I would intend to call a 
hearing just to review strictly the results of what has happened. 

Do any of the other Members seek recognition? 

Mr. English. Mr. Chairman, I don’t have a question, but I would 
like to yield my time to Mr. Camp. 

Mr. Camp. Thank you. Dr. Golden, I would just like to ask if it’s 
your belief or your understanding that Federal law bans categorical 
discrimination on the basis of race, color or national origin in the 
placing of children in foster or adoptive homes. 

Ms. Golden. Yes. I mean I’m not sure, categorical discrimination 
meaning discrimination? 

Mr. Camp. Yes. 

Ms. Golden. Yes. 

Mr. Camp. Do you think the following policy statement is con- 
sistent with current law that in the adoption and foster care proc- 
ess, children of black ancestry must receive as a priority placement 
with black families? Is that consistent or inconsistent with current? 

Ms. Golden. To my knowledge that sounds like the kind of 
statement that we would tell people was not in compliance if it had 
priority or preference in it. Is there something we need to do in the 
way of action? 

Mr. Camp. Yes. Well one of my concerns is with grantees of the 
department that are receiving taxpayer funds. That statement was 
found just last week on the Web site of the North American Coun- 
cil on Adoptable Children. They are a current grantee of HHS, 
which would indicate to me that they have not gotten the message 
as to what current law is. I wondered if there was a process for 
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informing them and also what maybe the process was for choosing 
those grantees because of this particular problem. 

Ms. Golden. Well I think you’ll certainly have a chance to ex- 
plore some of those issues, particularly with the witness rep- 
resenting them. We definitely engage in conversations and tech- 
nical assistance whenever such an issue comes up. The law applies 
to organizations that are using the resources for adoptive and fos- 
ter care placements. 

Mr. Camp. Certainly you would agree that Federal Government 
or taxpayer funding of an organization that advocated that policy 
would be a problem? 

Ms. Golden. Since I don’t know the full story of the situation, 
it sounds as though we need to look at it and come back to you. 

Mr. Camp. The other concern I have 

Chairman Shaw. If I might, if you’d yield for just a second. 

Mr. Camp. Yes, I’d be happy to. 

Chairman Shaw. I would ask that you submit for the record your 
finding in that regard. 

Ms. Golden. Okay. 

Mr. Camp. I am also concerned about another Web page, the Na- 
tional Adoption Information Clearinghouse, which is part of HHS. 
Also in its Web page refers to the 1994 law in kind of a passing 
reference but has no reference to the 1996 provisions. I am con- 
cerned about HHS’s ability to fulfill its mandate without providing 
the kind of guidance and technical assistance to the States to im- 
plement those provisions. 

So I am concerned about the fact that in an appropriate place 
there is no reference to the legal appropriate practices regarding 
adoption and racial 

Ms. Golden. I’ll check. My understanding was that our guidance 
and information memorandum on the 1996 legislation as well as 
1994 were up, not only on our Web site and on the OCR Web site, 
which they are up on, but were also on that Web site. But it sounds 
as though you have checked and haven’t found them, so we need 
to go back and find out if it’s a computer thing or what the issue 
is. 

Mr. Camp. If you could follow up on that I would appreciate it. 

Thank you, Mr. Chairman. 

Chairman Shaw. Thank you. If none of the other Members are 
seeking recognition, we thank you for being here. We would ask 
that any Members that have any questions that they wish to sub- 
mit to the secretary do so, and we would ask that you submit an- 
swers in writing that will become part of the minutes of this hear- 
ing. 

Ms. Golden. Thank you very much. 

[Questions submitted to Ms. Golden, and her responses, follow:] 
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Olivia Golden’s Responses to Questions Submitted by the Subcommittee on Human Resources 
of the Committee on Ways and Means 

Question: Do you believe that the federal government ought to be funding organizations that 
have on their web site the following policy: "In the adoption and foster care process, children 
of black ancestry must receive as a priority placement v/ith black families.'' This policy violates 
a law that has been in place for over four years. Yet the North American Council on Adoplable 
Children, a current grantee under the Adoption Opportunities Program, as recently as last week, 
advocated this policy through its web page. Please explain the process of choosing grantees and 
if the Department has any plans to more closely examine prospective grantees to ensure Congress 
that r.o grantee will receive federal funds if they advocate policies that are illegal 

Answer: I would be pleased to explain our process for awarding grants and to provide some 
additional information on how we are employing the Adoption Opportunities grant program to 
support the implementation of the Multiethnic Placement Act and Interethnic Placement 
(MEPM,EP) provisions. Time-limited and topic-specific competitions for discretionary grams, 
including the Adoption Opportunities program, are announced in the Federal Register. Each 
announcement describes priority area topics that will be considered for funding, in keeping with 
the statutory requirements for each program. The announcement also contains a description of 
eligible applicants, competition requirements, evaluation criteria, and the instructions and forms 
for applying. Following the closing date for submission of applications, all applications submitted 
for funding consideration are reviewed by a panel of external reviewers composed of individuals 
knowledgeable about the relevant field. Each application is evaluated on its programmatic and 
teclmical merits, based on tlie criteria that were published in the grant announcement, and is 
assigned a numerical score. Funding decisions are then made by the Department on the basis of 
the panels’ scores and comments. To receive funding, all applicants must also sign assurances 
certifying that they will comply with a number of specified Federal laws, including 
nondiscrimination provisions in Title VI of the Civil Rights Act of 1964 and other relevant 
nondiscrimination statutes. 

The Adoption Opportunities program is particularly important to furthering the goals of 
MEPA/IEP. The program funds grants to public and private organization to facilitate the 
elimination of barriers to adoption and to provide permanent and loving homes for children in 
foster care, particularly children with special needs. One of the major project areas, as mandated 
by the statute, is increasing the placement of minority children in adoptive families through a 
variety of means, including the improved recruitment of minority families. In our most recent 
Adoption Opportunities grant announcement we highlighted the significance of MEPA/IEP, as 
well as the reforms contained in the Adoption and Safe Families Act. Among the priority areas 
announced was one entitled, “Achieving Increased Adoptive Placements of Children in Foster 
Care,” which focused on developing or institutionalizing innovative programs and models for 
successful recruitment, development and retention of adoptive families for special needs minority 
children, both in same-race and in trans-racial adoptions, and on increasing the number of 
adoptions or permanent placements of children from over-represented populations in foster care 
who cannot return home and who have been in care for extended periods of time. Part of the 
evaluation criteria for that priority area required applicants to address and reviewers to assess how 
the project will respond to non-minorily prospective adoptive parent applicants interested in 
adopting children of different backgrounds, consistent with MEPATEP. Similarly, the grant 
priority area funding a National Resource Center on Special Needs Adoption required applicants 
to describe a plan for assisting agencies in developing practices which are consistent with the 
amti-discriminatoiy placement and recruitment provisions of MEPA/IEP. 

Just as there is a need to continue to communicate the requirements of the law' and its 
implications for practice to States nd private agencies, there is also a need to continue to 
emphasize the importance and applicability of the law to our discretionary grantees. Therefore, 
we will be sending a letter to all of our Adoption Opportunities grantees in the near future 
highlighting once again the requirements of the law and their responsibility to comply with the 
law. 
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Question: The National Adoption Infomiation Clearinghouse is a service of HHS and is funded 
by HHS. The Clearinghouse is intended to provide educational information about adoption issues 
to a wide audience including both child welfare professionals and families interested in adoption. 
On a web page for the Clearinghouse is a fact sheet entitled: Adoption and the African-American 
Child: A Guide For Parents. This guide makes a passing reference to the 1994 law but no 
mention at all of the 1996 provisions. In your view, should a major agency of HHS charged with 
educating professionals and the public virtually ignore an issue of this magnitude? 

Answer: The Department uses a number of means and outlets to share information with 
professionals and the public on important matters of public policy. The National Adoption 
Information Clearinghouse, operated under a contract funded by the Department of Health and 
Human Services, is one resource we have for sharing information broadly with the public on a 
wide range of issues relating to adoption. We realized, following receipt of this question from 
the Subcommittee, that while we had mailed out our guidance on the Multiethnic Placement Act 
and the Interethnic Placement provisions to States and other appropriate audiences, and had 
posted it on the Department’s own website to make it widely available, and had taken a number 
of other steps to share information on the law broadly, we had not taken appropriate steps to 
ensure that the information available on the website of the National Adoption Information 
Clearinghouse was up-do-date. We have now corrected that oversight. The Clearinghouse’s 
website now prominently displays information on the Multiethnic Placement Act, as amended, 
and has links to all of our policy issuances on that topic, so that anyone using the Clearinghouse 
website may access them easily. We have also updated the particular fact sheet noted by the 
Subcommittee, so that it reflects accurate information on the law. 

Question:. The Subcommittee heard testimony from Professor Randall Kennedy from Harvard 
Law School. Mr. Kennedy questioned the consistency of the Department’s memorandum in 
making it clear that race, color, or national origin are not factors that can be taken into account 
in determining an appropriate child placement. Here is what he said: 

"The Department seems to be engaged, frankly, in a usurpation of the Congress’ 
authority to determine public policy. Inasmuch as Congress has determined that 
neither race nor color nor national origin should be part of the calculation in 
determining where to place a child for adoption or foster care, there is no 
justification for the Department, on its own, to assert that such factors should be 
included in agency decision making." 

Please respond to this assertion. 

Answer: Thank you for the opportunity to respond to this issue. As I noted earlier in response 
to a question from Congressman Levin, I believe that the Department’s guidance to the States has 
actually been quite clear and consistent and entirely in keeping with the letter and spirit of the 
law. We have been very explicit in saying that agencies may not use considerations of race or 
ethnicity to delay or deny foster care or adoptive placements for children. We have emphasized 
that discrimination is not to be tolerated, whether it is directed toward prospective foster or 
adoptive parents, toward children who need safe, appropriate homes, or toward communities or 
populations who, in the past, may have been underutilized as a resource for placing children. We 
have also made it clear that agencies may not routinely consider race, national origin or ethnicity 
in making placement decisions. We have, however, noted, as Chairman Shaw did in his opening 
statement, that in certain rare instances it may be necessary to consider factors of race or ethnicity 
in the context of making an individualized placement decision for a particular child. In these 
instances, any such consideration would have to be part of a framework that assesses the strengths 
and weaknesses of prospective parents to meet all of a child’s needs, so as to provide for the 
child’s best interest. Only the most compelling reasons may serve to justify the consideration of 
race or ethnicity as part of a placement decision and such reasons are likely to emerge only in 
unique and rare situations. 
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Chairman Shaw. It’s a pleasure to have you with us. 

Our next panel includes an old friend of this subcommittee, Sen- 
ator Howard Metzenbaum. Also, Mark Nadel is a Ph.D., Associate 
Director of Income Security Issues, Health, Education, and Human 
Services Division of the U.S. General Accounting Office; Rita 
Simon, Dr. Rita Simon, a professor at American University in 
Washington, D.C; Dr. Richard Barth, a professor at the University 
of North Carolina in Chapel Hill (who I believe that Dr. Haskins 
probably had a hand in because he’s getting from the University 
of North Carolina); Professor Randall Kennedy from Harvard Law 
School, Cambridge, Massachusetts; and Joe Kroll, who is executive 
director of the North American Council on Adoptable Children, St. 
Paul, Minnesota. 

I would say to all the witnesses we have your full testimony 
which will be made a part of the record of this hearing. 

Senator Metzenbaum, you are unique in many ways, but you are 
most known to me as the only Senator that I have ever known that 
came back to undo his own legislation saying it’s been misinter- 
preted, get rid of it, change it, and let’s get on with getting kids 
out of foster care. Also, I know that you are a part-time resident 
of my congressional district. It is my pleasure to welcome you back 
to this committee. 

Senator Metzenbaum. 

Mr. Camp. Mr. Chairman, before we begin, if I could just express 
my gratitude for Senator Metzenbaum’s work in this whole area of 
adoption. 

It’s been a pleasure to work with you. I appreciate the valuable 
insight you have given this committee and also look forward to 
your testimony. Thank you. 

Thank you, Mr. Chairman. 

Mr. Camp. Senator. 

STATEMENT OF HON. HOWARD METZENBAUM, A FORMER 
SENATOR FROM THE STATE OF OHIO 

Senator Metzenbaum. Let me say thank you for your comments. 
Let me also say I am everlastingly grateful to the chairman of this 
committee, to the ranking memb^er of this committee and to all the 
other members of this committee for taking an interest in this sub- 
ject, because I must confess that I don’t know of any area of Gov- 
ernment in connection with which I have been more frustrated 
than this one. 

In 1994, I thought I had achieved the objective by passing the 
Multiethnic Placement Act. I have probably been the author of 
maybe 30 pieces of legislation that have gone through the Con- 
gress. This was the only one that bore my name, the Metzenbaum 
Multi-Ethnic Placement Act. You came along two years later and 
repealed that act with my support. I came here and testified in 
support of that repeal. I was grateful to you for your leadership 
and for moving forward in order to really make the law work, to 
tighten it up and make it effective. So I thought that we had made 
the grade. 

The fact is, the law is there, but HHS isn’t there. HHS has daw- 
dled and doodled and sent out pieces of paper to the various State 
governments. But when it comes to enforcing the law, it hasn’t 
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been enforced. There hasn’t been one State that’s been called on 
the carpet for violating the law. The reality is I believe that almost 
every State is violating the law. Although I don’t have evidence of 
that as a fact, but all the indications, the case in Rhode Island, the 
cases in Washington, the cases in other places in this country, cer- 
tainly suggest it. I have a tremendous sense of frustration. I am 
so grateful that this committee has seen fit to conduct this hearing. 

Now the GAO asked HHS some questions. They sent out a list 
of about nine pages of questions. Carol Williams, who I think is the 
deputy director, replied. The first question: may public agencies 
allow adoptive parents to specify the race, color, national origin, 
ethnicity, or culture of children whom they are willing to adopt? A 
pretty simple question. The answer is no, they may not. But not 
as far as HHS is concerned. They took 61 lines of gobbledygook, 
plain gobbledygook in order to answer that question. All those an- 
swers were phrased to limit the law’s applicability. 

There’s no member of the cabinet for whom I have more respect 
than Donna Shalala, but the reality is that this law isn’t being en- 
forced and those kids are still sitting out there in foster homes and 
some in orphan homes and aren’t being adopted by parents who 
want to adopt them. 

There’s another question that was answered. In a manner con- 
trary to law, HHS told the GAO that any consideration of race or 
ethnicity must be done in the context of individualized decisions. 
Well of course. That would always be considered and that’s where 
the discrimination always occurs. There hasn’t been one action, not 
one letter to any governor or to any State agency saying that “you 
are in violation” or “it appears that you are in violation and your 
Federal funding is threatened as a consequence thereof.” HHS has 
sat back. Some of the people at HHS don’t believe in the law. There 
are too many of them. I’m afraid. I am afraid too many of them are 
impacting upon the enforcement of this law. 

Now the GAO has pointed out they are making continued mail- 
ings to the States. That’s good, fine. But until you rap the knuck- 
les, until you say “unless you shape up we are going to hold back 
two percent or three percent or five percent of your Federal funding 
from HHS,” you are not going to get effective enforcement. You 
may have all the nice speeches that you want, the lady who just 
preceded me, made a nice speech, but the children are still sitting 
out there, not being adopted. 

The social workers continue to discriminate, while the kids re- 
main in foster homes and in public institutions. The problem lies 
at the doorstep of HHS. Now the reality is that in this particular 
instance, you couldn’t have had better support from the top of the 
administration. The President made a speech before my law was 
ever enacted. I think it was to a group of Black Baptist ministers 
in Florida indicating his strong support for the thrust of MOP A. 
But HHS does not do anything about it. 

Parade Magazine just had a big article called For the Love of 
Family, pointing out four families where there were multi-racial 
adoptions. There was a small two-inch box in the article which said 
that for more information, write the National Council for Adoption. 
That small box which brought forth well over 10,000 responses. 
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over 10 percent of which reported problems in attempting to adopt 
transracially. 

Mr. Chairman, your efforts in this regard are much appreciated. 
To HHS I say, “you are failing to enforce the law.” You should he 
ashamed. You ought to hang your head in shame because it’s those 
little kids out there, those black kids are not getting the benefit of 
the legislation that you and I authored. 

To the social workers who are failing to follow the law, I say to 
them “you are a disgrace to your profession” because you are more 
concerned about this whole question of race and stuff than you are 
concerned about the children for whom you ought to have the real 
concern. 

To this committee I want to conclude by saying thanks for your 
leadership in amending the law and thanks for holding this hear- 
ing. You are a ray of sunshine in a governmental process loaded 
against thousands of black children much in need of a loving pa- 
rental relationship. Thank you. 

[The prepared statement follows:] 
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STATEMENT OF HON. HOWARD METZENBAUM, A FORMER SENATOR FROM THE 
STATE OF OHIO 

Mr. METZENBAUM. Let me say thank you for your comments. Let me also say I am 
everlastingly grateful to the chairman of this committee, to the ranking member of this 
committee, and to all the other members of this committee for taking an interest in this subject, 
because I must confess that I don't know of any area of Government in connection with which I 
have been more frustrated than this one. 

In 1994, 1 thought I had achieved the objective by passing the Multiethnic Placement Act. 
I have probably been the author of maybe 30 pieces of legislation that have gone through the 
Congress. This was the only one that bore my name, the Metzenbaum Multi-Ethnic Placement 
Act. You came along two years later and repealed that act with my support. I came here and 
testified in support of that repeal. I was grateful to you for your leadership and for moving 
forward in order to really make the law work, to tighten it up and make it effective. So I thought 
that we had made the grade. 

The fact is, the law is there, but HHS isn't there. HHS has dawdled and doodled and sent 
out pieces of paper to the various State governments. But when it comes to enforcing the law, it 
hasn't been enforced. There hasn’t been one State that's been called on the carpet for violating the 
law. The reality is, I believe, that almost every State is violating the law. Although I don't have 
evidence of that as a fact, but all the indications, the case in Rhode Island, the cases in 
Washington, the cases in other places in this country, certainly suggest it. I have a tremendous 
sense of frustration, I am so grateful that this committee has seen fit to conduct this hearing. 

Now the GAO asked HHS some questions. They sent out a list of about nine pages of 
questions. Carol Williams, who I think is the deputy director, replied. The first question; May 
public agencies allow adoptive parents to specify the race, color, national origin, ethnicity, or 
culture of children whom they are willing to adopt? A pretty simple question. The answer is no, 
they may not. But not as far as HHS is concerned. They took 61 lines of gobbledygook, plain 
gobbledygook, in order to answer that question. All those answers were phrased to limit the 
law's applicability. 

There's no member of the cabinet for whom 1 have more respect than Donna Shalala, but 
the reality is that this law isn't being enforced and those kids are still sitting out there in foster 
homes and some in orphan homes and aren't being adopted by parents who want to adopt them. 

There's another question that was answered in a manner contrary to law. HHS told the 
GAO that any consideration of race or ethnicity must be done in the context of individualized 
decisions. Well of course. That would always be considered and that's where the discrimination 
always occurs. There hasn't been one action, not one letter to any governor or to any State 
agency saying that “you are in violation” or “it appears that you are in violation and your Federal 
funding is threatened as a consequence thereof.” EIHS has sat back. Some of the people at HHS 
don't believe in the law. There are too many of them. I'm afraid. I am afraid too many of them 
are impacting upon the enforcement of this law. 
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Now the GAO has pointed out they are making continued mailings to the States. 

That's good, fine. But until you rap the knuckles, until you say, “unless you shape up we are 
going to hold back two percent or three percent or five percent of your Federal funding from 
HHS,” you are not going to get effective enforcement. You may have all the nice speeches that 
you want, the lady who just preceded me made a nice speech, but the children are still sitting out 
there not being adopted. 

The social workers continue to discriminate, while the kids remain in foster homes and in 
public institutions. The problem lies at the doorstep of HHS. The reality is that in this 
particular instance, you couldn't have had better support from the top of the administration. The 
President made a speech before my law was ever enacted. I think it was to a group of Black 
Baptist ministers in Florida indicating his strong for the thrust of MEPA. But HHS does not do 
anything about it. 

Parade Magazine just had a big article called For the Love of Family, pointing out four 
families where there were multi-racial adoptions. There was a small two-inch box in the article 
which said that for more information, write the National Council for Adoption. That small box 
brought forth well over 10,000 responses, over 10 percent of which reported problems in 
attempting to adopt transracially. 

Chairman, your efforts in this regard are much appreciated. To HHS I say, “ you are 
failing to enforce the law.” You should be ashamed. You ought to hang your head in shame 
because it's those little kids out there, those black kids who are not getting the benefit of the 
legislation that you and I authored. 

To the social workers who are failing to follow the law, I say to them “you are a disgrace 
to your profession” because you are more concerned about this whole question of race and stuff 
than you are concerned about the children for whom you ought to have the real concern. 

To this committee I want to conclude by saying thanks for your leadership in amending 
the law and thanks for holding this hearing. You are a ray of sunshine in a governmental process 
loaded against thousands of black children much in need of a loving parental relationship. Thank 
you. 
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Chairman Shaw. Thank you, Senator. 

Dr. Nadel. 

STATEMENT OF MARK V. NADEL, PH.D., ASSOCIATE DIRECTOR, 

INCOME SECURITY ISSUES, HEALTH, EDUCATION, AND 

HUMAN SERVICES DIVISION, U.S. GENERAL ACCOUNTING 

OFFICE 

Mr. Nadel. Mr. Chairman and members of the subcommittee, I 
am pleased to be here today to discuss the findings in our report 
which has been released today on the implementation of the Multi- 
ethnic Placement Act of 1994 and the 1996 legislation. This morn- 
ing I will summarize our findings regarding the implementation of 
the 1994 act and regarding the implementation of the 1996 amend- 
ment, and finally, what remains to be done to better assure effec- 
tive implementation. 

Our work examined implementation efforts by HHS and by the 
State of California in two of its counties, Alameda and San Diego. 
In implementing the 1994 act, HHS recognized that restricting ra- 
cial placement decisions would require significant changes of child 
welfare agencies, and the department launched a major effort to 
provide policy guidance and technical assistance on the 1994 act. 
Between enactment and the effective date of the act, HHS provided 
the States with written guidance and technical assistance, which 
included training and a review of State policy and law to assure 
that States that were not in conformance completed corrective ac- 
tions as the assistant secretary discussed. 

In terms of what came later, it is important to note that some 
States believe that HHS’s guidance regarding the use of race was 
more restrictive than was required in the original Metzenbaum 
Act. California also began implementation efforts promptly. It pro- 
vided counties with information on the Federal law, made nec- 
essary changes to State law, and worked on implementation with 
the association of county welfare directors. 

Turning now to the implementation of the 1996 amendment, we 
found that HHS was slower to revise its policy guidance and pro- 
vided less help to the States than was the case after the 1994 act. 
For example, it took three months to notify States of a change in 
Federal law even though the change was effective immediately. 
HHS provided policy guidance and some technical assistance, but 
not as much as previously. For example, it did not repeat the out- 
reach and training to State officials, nor at the time of our review 
had it updated the monograph that it had issued on implementa- 
tion of the 1994 act. 

I have talked about differences between 1994 and 1996, but there 
were some needed actions that HHS did not take either time. Al- 
though the department provided policy guidance, it did not provide 
a key step necessary to successful implementation — practical guid- 
ance on changes in social work needed to make casework practice 
consistent with the act. It was not until May of 1998 when GAO 
voiced the concerns we had picked up from county officials and 
caseworkers that the department issued guidance in the form of 
our questions and their answers. This guidance clarified, for exam- 
ple, that public agencies cannot use race to differentiate between 
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otherwise acceptable foster care placements, even if such a consid- 
eration does not delay placement. 

Our work on California’s efforts to implement the 1996 amend- 
ment indicated that the State also has been slow to undertake im- 
portant activities. Although California began its efforts by notifying 
its counties of the 1996 amendment, it has not made the statutory 
or regulatory changes necessary for implementation. 

Officials at all levels of Government face three challenges as they 
continue to implement the amended act. The first challenge is for 
agencies to continue to change longstanding social work practices 
and the beliefs of some caseworkers. While some social workers 
told us that they welcomed the removal of race matching in Fed- 
eral law, which they believe will make placement easier, the belief 
that race or cultural heritage is central to a child’s best interest 
when making a placement is so inherent in social work theory and 
practice that a policy statement of the National Association of So- 
cial Workers still reflects this tenet, despite the changes in Federal 
law. 

The second challenge is for agencies to translate legal principles 
into practical advice for caseworkers. State program officials in 
California are struggling to understand the amended act in the 
context of casework practice issues. They are waiting for the HHS 
Children’s Bureau or the Federal National Resource Centers to as- 
sist them in making the necessary changes to day to day casework 
practices. Currently, some caseworkers were unsure how and when, 
if at all, they are allowed to consider race in making placement de- 
cisions. Thus, the paucity of practical guidance contributes to con- 
tinued uncertainty about allowable actions under the law. 

Finally, the third challenge we identified is the need for agencies 
to develop information systems to monitor compliance with the act. 
Developing such systems will be particularly difficult because nei- 
ther the Federal administrative data in the Adoption and Foster 
Care Analysis and Reporting System, known as AFCARS, nor indi- 
vidual case files are likely to contain needed information related to 
placement decisions. 

But even if we had some better data on individual placement de- 
cisionmaking, analysis is going to be hampered by inherent difficul- 
ties in interpreting the results. For example, if we find an increase 
in the percentage of same-race adoptions, it could indicate the law 
is being flouted or it could indicate that the pool of black adoptive 
parents has increased due to successful placement efforts. We won’t 
know unless we have better information on the pool of available 
parents. 

So without better data currently not available, we’ll not be able 
to provide a more definitive assessment of the impact of this legis- 
lation. Mr. Chairman, this concludes my prepared statement. I’ll be 
happy to answer questions later. 

[The prepared statement follows:] 
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Mr. Chairman and Members of the Subcommittee: 

I am pleased to be here today to discuss implementation of the Multiethnic 
Bacement Act of 1994, as mnended by Oic interethnic adoption provisions in 1996. As 
you know, this legislation sought to decrea^ the length of time that children wait to be 
adopted by eliminating race-related barriers to placement in permanent homes. At least 
one-third of the estimated 500,000 children currently in foster care will never return to 
their birth parents, leaving those children in need of permanent homes. Minority 
children—who made up over 60 percent of tih<^ in foster care nationwide in 1994— waited 
twice as long for permanent homes as did other foster children. Historically, the delays 
in placing minority children may have been due in part to the common practice of 
matching the race of a child with that of a foster or adoptive parent-a practice that was 
customaiy and required in many areas for the last 20 years. 

Whereas the 1994 act explicitly permitted race to be considered as one of a 
number of lactors when making a placement, the 1996 amendment removed that 
provision. The amendment clarified tiiat race, color, or national origin may be considered 
only in rare circumstances when making placement decisions. Under the amended law, 
agencies can no longer routinely assume that placing children with parents of the same 
race is in the best interests of a child. The amended legislation also put child welfare 
agencies on notice that they are subject to civil rights principles banning racial 
discrimination when making placement decisions. 

Today, I would like to discuss (1) the actions taken by three levels of government- 
the U.S. Department of Health and Human Services (HHS), the California Department of 
Social Sendees, and two of thal; slate's larger counties, Alameda and San Diego-to 
implement the 1994 act; (2) the actions taken by these agencies to implement the 1996 
amendment to the act.; and (3) the challenges all levels of government face to change 
placement practices. My testimony is based on our new report, Foster Care;, 
Implementation of the Multiethnic Placement Act Poses Difficu lt Challenge s. (GAO/HEHS- 
98-204, Sept 14, 1998). In that work, we focused our review on foster care and adoption 
placement policy and guidance; and technical assistance, including training. We selected 
California for review because it has the lai'gest foster care population in the nation and 
minority children made up 64 percent of its foster care caseload as of September 30, 1996, 

In summary, HHS and tim state of California initiated a variety of efforts to inform 
agencies and caseworkers about the Multiethnic Placement Act of 1994, Hi-iS issued 
policy guidance to the states and began a range of technical assistance efforts, including 
training for state officials and efforts to ensure that state laws were consistent with the 
act. Ihesc actions were a joint effort of HHS' Children's Bureau and the Office for Civil 
liights. The state revised its state law and adoption regulations and collaborated with 
county child welfare officials to develop a strategy to implement the act. The two 
California counties we reviewed trained their caseworkers on the provisions of the act. 

In contrast, when implementing the 1996 amendment, HHS and the state of California 
were slower to lake action and provided less help. As a consequence, HHS has done little 
to address casework practice issues— a step necessary for successful implementation— and 
1he state has yet to make formal changes, such as revision of state law and regulations. 


AH levels of government face three significant challenges in changing placement 
practices. Krst, agencies need to continue changing long-standing social work practices, 
such as some officials' and caseworkers' beliefs that the interests of children are best 
served when race is considered. Second, agencies need to translate legal principles into 
practical advice for caseworkers. While officials and caseworkers we spoke with 
understand that the law prohibits them from delaying or denying placements on the basis 
of race, they also voiced confusion about allowable actions under the law. third, 
agencies need to develop information systems to monitor compliance with the amended 
act's restrictions on race in placement decisions. 


GAO/lM-IEHS-98-241 
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BAOKOROUND 

The guiding principle in foster care and adoption placement decisions is "the best 
interests of the child," When considering what is in the child's best interests, factors of 
botli physical and emotional well-being are taken into consideration. Historically, these 
factors have included maintaining a child's cultural heritage. While a caseworker may 
have few or many homes to consider when making a placement decision, historically the 
pool of available foster and adoptive parents has contained fewer minority parents than 
there were minority children needing homes. Thus, while attempts to match the race of a 
child with that of a foster or adoptive parent may have delayed the placement of minority 
children, it was a common practice. 

As originally enacted, the Howard M. Metssenbaum Multiethnic Placement Act of 
1994 provided that the placement of children could not be denied or delayed solely 
because of the race, color, or national origin of the child or of the prospective foster or 
adoptive parents.' However, the act erqtrsssly permitted consideration of the racial, 
ethnic, or cultural background of the child and the capacity of prospective parents to 
meet the child's needs-if such a consideration was one of a number of factors used to 
determine a child's best interests. As a result of the act, HHS and some states needed to 
cliange their foster care and adoption policies. Some states also needed to change state 
law and the casework practices of Uieir workers to comply with the federal law. 

The 1996 amendment clarified that race, color, or national origin may be 
considered only in rare circumstances.* It did so, in part, by removing language that 
allowed consideration of these factors as part of a group of factors in assessing both the 
best interests of the child and the capacity of prospective foster or adoptive parents to 
meet the needs of a child. Thus, under the law, "the best interests of a child" is now 
defined on a narrow, case-specific basis, whereas child welfare agencies have historically 
assumed that same-race placements arc in the best interests of all children. After passage 
of the 1996 amendment, HHS and some states again needed to change their foster care 
and adoption policies. Some states also needed to again change state law and the 
casework practices of their workers to comply with the federal law. 

HT-IS AND CALiroilNIA RERAN IMPLEMENTATION EhTORTS PROMPTLY AFI'ER 


In implementing the 1994 act, HHS recognized that the restriction on the use of 
race in placement decisions would require significant changes of child welfare agencies in 
order to end discriminatory placement practices. In response, HHS launched a major 
effort to provide policy guidance and technical assistance on the 1994 act Cfhc app. 
shows a timeline of major federal and state implementation actions.) Between enactment 
and the effective date of the act, HHS 

- issued a memorandum to states that summarized the act and provided its text; 

issued policy guidance based on existing civil rights principles; 

“ issued a monograph on the new law that provided additional guidance for states; 
and 

provided technical assistance to states that included discussing the law with state 
child welfare directors; providing training to state officials; reviewing each state's 
statutes, regulations, mid policies to ensure that the District of Columbia and the 
28 states that were not in conformance with the act completed corrective actions; 
investigating complaints of discrimination that were fiied with the agency; and 


■P.L. 103-382, secs. 651-S53, 108 slat ffil8, 4056-67. 
104-188, sec. 1808, 110 stat 1756, 1903-04. 
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making available other infonnalion and resources from ils contacted Resource 
Centers, including assistance to individual states. 

HHS' actions were unique in that the agency brought together two units within 
HHS that share responsibility for enforcement of the iaw—the Children's Bureau and the 
Office for Oral Hights-to work as a team. As a result, these units provided joint guidance 
and technical assistance to stales. Some states believed that HHS' guidance regarding the 
use of race in placement decisions was more restrictive than provided for in the act. 
However, in part because of the internal coliaboratjon and team approach HHS had taken, 
the agency was confident that its guidance accurately reflected the statutory and 
constitutional civil rights principles involved. 

California also began implementation efforts promptly. Our work at the state level 
indicated that California took four actions before the date that the state was required to 
conform with the act. It 

issued an informational memorandum to counties notifying them of the change in 
tlie federal law; 

began a collaborative effort with an association of county child welfare officials to 
devise an implementation strategy; 

passed legislation that amended its state law to comply with the federal statute;* 
and 

- revised state adoption regulations. 

State officials told us that it was not necessary to revise California's existing foster 
care regulations because those regulations did not include the discriminatory requirement 
that same-race placements be sought for 90 days before transracial placements could be 
made. 

In the two California counties we reviewed, one county revised its foster care and 
adoption policies in February 1996, while the oUier made no change but issued a 
memorandum to its staff in January 1996 to alert them to the new law. Both counties 
included the 1994 act to their training curriculums for new caseworkers. 

HITS AND CAT.TFORNIA WKRE SIXIW TO RESPOND. ':ro _.TilKjmAMMnM^ 

When we looked at federal actions to implement the 1996 amendment, we found 
that HHS was slower to revise its policy guidance and provided less technical a^istance 
to states than was the case after the passage of the 1994 act For example, after the 
passage of the 1994 act, HHS notified states of the new law within 6 weeks of its passage. 
After the 1996 amendment was passed, however, HHS took 3 months to notify states of 
the change in federal law, even though the change was effective immediately. In the 9 
months after passage of the amendment, HHS 

notified states of the change in Ihc law; 

revised policy guidance; and 

— provided technical assistance, including reviews of agency placement practices in 
selected locations. 


^Because California's state law would not be in conformance with the act until January 1, 
1996, HHS extended the date by which California was to comply with the act, postponing 
compliance from October 21, 1996, to January 1, 1996. 
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Although IBIS continued to make Hcsource Center assistance available to states 
and to investigate complaints of violations after enactment of the amendment^ it did not 
repeat other assistance activities provided after the 1994 legislation. For example, it did 
not repeat the outreach and training to state ofDdals, nor has it updated the monograph 
on the act to include information on tlie amendment Furthermore, HH8 officials told us 
that it was not necessary to conduct another comprehensive review of state statutes 
because they said tliey would work with states on a case-by-case basis. 

Missing from HUS' implementation efforts for both the 1994 act and the 1996 
amendment was one step necessary for successful implementation-guidance on casework 
practice issues. Such guidance is distinct from policy guidance in that the former 
addresses questions about changes in social work practice needed to make casework 
consistent with the act and its amendment, whereas the latter provides a more generaJ 
framework for understanding the law. It was not until May 1998, when wc voiced 
concerns to HHS that we had picked up from county officials and caseworkers, that IlHS 
issued guidance answering practical questions, Ihis guidance clarified, for example, that 
public agencies cannot use race to differentiate between otherwise acceptable foster care 
placements, even if such a consideration does not delay or deny a child's placement 

Our work on California's efforts to implement the 1996 amendment indicated that 
the state has also been slow to undertake important activities. Although California began 
its efforts by notifying its counties of the 1996 amendment, it has not 

- passed legislation to make state law consistent with federal legislation; 

- revised foster care and adoption regulations; or 

- targeted its limited training to staff who are most directly responsible for 
complying with the amended act's provisions: the caseworkers who place children 
in foster and adoptive homes. 


Although California counties can change their own policies without state actions, 
only one of the two counties we visited has begun incorporating the 1996 amendment into 
its policies. In that county, the adoption unit has begun to update its policies, but the 
foster care unit has not done so. Regarding training activities in the two counties, one 
county is in the process of developing written training material to reflect the 1996 
amendment and has provided formal training on it to some workers. The other county 
charged supervisors with training their staff onc-on-onc. 

HHS AND THE STATF, FACR CON'IINUINC IMPLEMENTATION CHALLENGES 

Officials at all levels of government face three challenges as they continue to 
implement the amended act. the first challenge is for agencies to continue to change 
long-standing social work practices and the beliefs of some caseworkers, T he belief that 
race or cultural heritage is central to a child's best interests when maldng a placement is 
so inherent in social work theory and practice that a policy statement of the National 
Association of Social Workers sOll reflects this tenet, despite changes in the federal law. 
The personal acceptance of the value of the act and the 1996 amendment varies among 
the officials and caseworkers, in our review. Some told us that they welcomed the 
removal of routine racc-matching from the child welfare definition of best interests of a 
child and from placement decisions. Those who held this belief said the act and the 1096 
amendment made placement decisions easier. Others spoke of the need tor children- 
particularly minority children-always to be placed in homes that will support a child's 
racial identity. For those individuals, that meant a home with same-race parents. 
Furthermore, some who value the inclusion of race in placement decisions told us that 
they do not believe that Ihe past use of race in (he decision-making process delayed or 
denied placements for children. 
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The second challenge is for agencies to translate legal principles into practical 
advice for caseworkers. State program officials in California are struggling to understand 
the amended act in the context of casework practice issues. They are waiting for the 
HHS Children's Bureau or the federal National Resource Centers to assist them in making 
the necessary changes in day-to-day casework practices. In particular, the use of different 
definitions by caseworkers and attorneys of what constitutes actions in a child's best 
interests makes application of tlie act and the amendment to casework practice difficult. 
Furthermore, while the county caseworkers we interviewed were aware that the act and 
the amendment do not allow denial or delay of placements related to race, color, or 
national origin, some caseworkers were unsure how and when, if at all, they are allowed 
to consider such factors in making placement decisions. Thus, the paucity of practical 
guidance contributes to continued uncertainty about allowable actions under the amended 
act. 


The third challenge we identified is tiie need for agencies to develop information 
systems to monitor compliance with the amended act's restrictions on the use of race in 
placement decisions. Developing such systems will be particularly difficult because 
neither federal administrative data in the Adoption and Foster Care Analysis and 
Reporting System (AFCARS) nor case files are likely to contain needed information 
related to placement decisions. AFCARS data arc not sufficient to determine placement 
patterns related to race that may have existed before the 1994 act's effective date. 
Furthermore, our examination of the data indicated that future use for monitoring 
changes in placement patterns directly related to the amended act is unlikely. For 
example, the database lacks sufficient information on the racial identity of foster and 
adoptive children, and their foster parents, to conduct the type of detailed analysis of 
foster care and adoption patterns that would likely be needed to identify discriminatory 
racial patterns. While case files are another source of information about placement 
decisions, our review of a very limited number of case files in one California county, and 
our experience reading case files for other foster care studies, confirmed that it is 
unlikely the content of placement decisions can be reconstructed from the case files. 


Even if sufficient data on placement decision-making are obtained, analysis of them 
will be hampered by inherent difficulties in interpreting the results. Data showing a 
change in the percentage of same-race placements would not, alone, indicate whether the 
amended act was effective in restricting race-based placement practices. For example, an 
increase in the percentage of same-race placements for black foster children could 
indicate that the amended act is not being followed. Conversely, the same increase could 
mean that the amended act is being followed, but more black foster and adoptive parents 
are available to care for children because of successful recruitment efforts. If relevant 
information on changes in the pool of foster and adoptive parents is not available for 
analysis— as is the case with AFCARS data—then it would not be possible to rule out the 
success of recruitment efforts as a contributor to an increase in same-race placements. 


Mr. Chairman, this concludes my prepared statement. I would be pleased to 
respond to any questions you or other members of tiic Subcommittee may have. 
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APPENDIX I APPENDIX I 

TTMFJ.TNE OF XF.Y FEDERAL AND STATE IMPLEMENTATION ACTIONS 


■ Multiethnic Placement Act signed into law. 


• KHS notifies states of the passage of the act. 


Bold ® Multiethnic Placement Act 

Italic = State Actions 

Regular* Federal Actions 


S issues policy guidance on the act 


• California notifies its counties that Patels not in compliance with the act 

• Act effective. California passes conforming legislation. Monograph issued. 

« California notifies its counties of new state law and HHS policy guidance. 

« California's revised adoption regulations go irdo effect 
« California to be In compliance with the act. California law goes into effect 


• Amendment to act signed Into law. Some provisions go Into effect 

« HHS notifies states of the passage of the amendment to the act. 

• Remaining provisions of amended act go into effect 

• HHS issues policy guidance on (he amended act. 

• California notifies Its counties of amended act and HHS policy guidance. 

■■ California introduces legislation to conform to amended act, provides training. 

• HHS issues practical guidance on the amended act. 


(116022) 
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Chairman Shaw. Thank you, Dr. Nadel. I apologize, but we are 
going to have to recess for just a few minutes. As you have noticed, 
the Members have been going out to vote. I don’t want to miss this 
vote either, so we’ll recess for just a few minutes, whatever time 
it takes to get some of the Members back to start off with you. Dr. 
Simon. 

[Recess.] 

Mr. Camp [presiding]. Let’s proceed. 

Dr. Simon. 

STATEMENT OF RITA J. SIMON, PH.D., PROFESSOR, AMERICAN 

UNIVERSITY 

Ms. Simon. Thank you. I am pleased to be here. I have studied 
transracial adoptees and their families for almost 30 years. For ex- 
ample, I followed a cohort of families from 1971 through 1992 in 
which I interviewed parents or my team of interviewers inter- 
viewed parents, birth children, and the transracial adoptees from 
the time the children were four years old until they were young 
adults who were mostly not living in their families’ homes. The re- 
sults of that study showed that the black children who were adopt- 
ed and lived in white homes are aware of and comfortable with 
their racial identities. They are secure in their ties with their fami- 
lies. They are aware of black history. They were comfortable in 
their relationships with white and black people, and very scornful 
of being called oreos, as they were labeled by many of the people 
in the National Association of Black Social Workers. The label im- 
plies that they are black on the outside but that they have white 
psyches or white souls. They said that’s just ridiculous. There are 
many ways of being black and African-American in this society. 
The notion that because they were reared in white families they 
were not really black was very insulting and hurtful to them. 

I want to emphasize that it is not only the research that I and 
my colleagues have done which have produced these findings, but 
all of the major empirical research that has been done on 
transracial adoption have shown that these children come out 
healthy, aware of their identities, and committed to their adoptive 
families. Even researchers such as Joyce Ladner, who in her book 
“Mixed Families,” says I was skeptical of the practice when I first 
went in to do the research, came out as an advocate. Ruth McRoy, 
who does not on a policy basis support transracial adoption, but 
her research findings do. 

The overall point is that the case for transracial adoption as a 
practice is based solidly on research. The case against transracial 
adoption. I’m sorry to say, is based on rhetoric and ideology. There 
are no systematic studies that show that transracial adoptions do 
not serve the children’s best interests. 

Even public opinion data, and we have been collecting these data 
on a national basis since 1971, show that the American public, the 
black public and the white public, support transracial adoptions 
overwhelmingly. The last poll in 1997 reported that 77 percent of 
the American public supported having children of one race adopted 
by a family of another. 

Now I know that your major focus is on what impact the Multi- 
ethnic Placement Act of 1996 is having. Let me say that over the 
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past 30 years, I have testified in about 50 cases involving families 
who very often were foster parents who were allowed to take care 
of their black, in some instances Hispanic or Korean child for years 
and years. When the family went to an agency, a public agency and 
said you know, we have grown very attached to this child, we 
would now like to adopt him or her, that’s when trouble began. The 
public agencies wanted to remove the black child from carring, sta- 
ble home white. 

In addition, even though the act has been in effect since January 
1, 1997, the number of phone calls that I have gotten and the num- 
ber of requests that I have had to come and testify and describe 
my research has not in any way lessened. I was an expert witness 
in the Pixley case, and in the case that was referred to in Rhode 
Island. The judge in that courtroom said to me, “You know, I will 
take race into account if I want to. There’s nothing that will pre- 
vent me from taking race into account in that case.” 

I also testified in a case in St. Louis a few months ago where 
again, a white family had been allowed to take care of a little black 
child almost since birth. When they said they wanted to adopt, 
again, a distant relative from the Washington area came in and 
said no, I want the child. The State was supporting the right of 
that distant relative, years after the black child had been with the 
white parents and as far as the child was concerned, they were the 
only parents he knew. 

I am very concerned at the absence of data on what impact the 
current law might be having. And because I am concerned about 
the lack of systematic information I am presently conducting a sur- 
vey. In the past couple of weeks I have sent out over 1,000 ques- 
tionnaires to heads of public adoption agencies, private adoption 
agencies, attorneys who have made adoption matters their major 
focus, to family support groups and other relevant groups, to find 
out what is happening, specifically the questionnaire ask about the 
number of transracial adoptions that have occurred since the pas- 
sage of the act, what obstacles have been encountered, the number 
of cases that are currently in the courts, and so forth. I am hoping 
to have those data in the next few weeks. 

Thank you very much. 

[The prepared statement follows:] 



50 


Testimony on Transracial Adoption 

Rita J. Simon 
University Professor 

School of Public Affairs & College of Law 
American University 
Washington, D. C. 

The fall of 1971 marked the beginning of my research about 
the impact of transracial adoptions on the children and parents 
involved in such adoptions. The work I did involved following 
the same cohort of .families, all of whom lived in the Midwest 
from 1971 through 1991. In the course of the study, we conducted 
in-depth interviews with the parents, the birth children, and the 
transracially adopted children. Before describing the details of 
that study, I shall review the other major research that has been 
done on transracial adoption. The bottom line on all of the 
studies that have been done is that transracial adoption serves 
the children's best interests. 

The work of Lucille Grow and Deborah Shapiro of the Child 
Welfare League represent one of the earliest studies of transra- 
cial adoption. Published in 1974, the major purpose of Black 
Children, White Parent s was to assess how successful the adoption 
by white parents of black children had been. Their respondents 
consisted of 125 families. 

On the basis of the children's scores on the California Test 
of Personality (which purports to measure social and personal 
adjustment) , Grow and Shapiro concluded that the children in 
their study made about as successful an adjustment in their 
adoptive homes as other nonwhite children had in prior studies. 
They claimed that 77 percent of their children had adjusted 
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successfully, and that this percentage was similar to that 
reported in other studies. Grow and Shapiro also compared the 
scores of transracially adopted children with those of adopted 
white children on the California Test of Personality. A score 
below the twentieth percentile was defined as reflecting poor 
adjustment, and a score above the fiftieth percentile was defined 
as indicating good judgment. They found that the scores of their 
transracially adopted children and those of white adopted chil- 
dren matched very closely. 

In 1977, Joyce Ladner — using the membership lists of the 
Open Door Society and the Council on Adoptable Children as her 
sample frames — conducted in-depth interviews with 136 parents in 
Georgia, Missouri, Washington, D.C., Maryland, Virginia, Connect- 
icut, and Minnesota. Before reporting her findings, she intro- 
duced a personal note: 

This research brought with it many self-discoveries. My 
initial feelings were mixed. I felt some trepidation about 
studying white people, a new undertaking for me. Intellec- 
tual curiosity notwithstanding, I had the gnawing sensation 
that I shouldn't delve too deeply because the finding might 
be too controversial. I wondered too if couples I intended 
to interview would tell me the truth. Would some lie in 
order to coverup their mistakes and disappointments with the 
adoption? How much would they leave unsaid? Would some 
refuse to be interviewed because of their preconceived 
notions about my motives? Would they stereotype me as a 
hostile black sociologist who wanted to "prove" that these 
adoptions would produce unhealthy children? 

By the end of the study, Ladner was convinced that "there are 

whites who are capable of rearing emotionally healthy black 

children." Such parents, Ladner continued, "must be idealistic 

about the future but also realistic about the society in which 

they now live," 

To deny racial, ethnic, and social class polarization 
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exists, and to deny that their child is going to be consid- 
ered a "black child," regardless of how light his or her 
complexion, how sharp their features, or how straight their 
hair, means that these parents are unable to deal with 
reality, as negative as they may perceive that reality to 
be. On the other hand, it is equally important for parents 
to recognize that no matter how immersed they become in the 
black experience, they can never become black. Keeping this 
in mind, they should avoid the pitfalls of trying to prac- 
tice an all-black lifestyle, for it too is unrealistic in 
the long run, since their family includes blacks and whites 
and should, therefore, be part of the larger black and white 
society. 

Charles Zastrow's doctoral dissertation, published in 1977, 
compared the reactions of 41 white couples who had adopted a 
black child against a matched sample of 41 white couples who has 
adopted a white child. All of the families lived in Wisconsin. 
The two groups were matched on the age of the adopted child and 
on the socioeconomic status of the adoptive parent. All of the 
children in the study were preschoolers. The overall findings 
indicated that the outcomes of the transracial (TRA) placements 
were as successful as the in-racial (IRA) placements. And Zas- 
trow commented: 

One of the most notable findings is that TRA parents 
reported considerable fewer problems related to the care of 
the child have arisen than they anticipated prior to the 
adoption. . . . Many of the TRA couples mentioned that they 
became "color-blind" shortly after adopting; i.e., they 
stopped seeing the child as a black, and came to perceive 
the child as an individual who is a member of their family. 

When the parents were asked to rate their overall satisfaction 

with the adoptive experience, 99 percent of the TRA parents and 

100 percent of the IRA parents checked "extremely satisfying" or 

"more satisfying than dissatisfying." And on another measure of 

satisfaction — one in which the parents rated their degree of 

satisfaction with certain aspects of their adoptive experience — 

out of a possible maximum of 98 points, the mean score of the TRA 
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parents was 92.1 and the IRA parents, 92.0. 

Using a mail survey in 1981, William Peigelman and Arnold 
Silverman compared the adjustment of 56 black children adopted by 
white families against 97 white children adopted by white' 
families. The parents were asked to assess their child's overall 
adjustment and to indicate the frequency with which their child 
demonstrated emotional and physical problems, silvennan and 
Feigelman concluded that the child's age — not the transracial 
adoption — had the most significant impact on development and 
adjustment. The older the child, the greater the problems. They 
found no relationship between the adjustment and racial identity. 

W. M. Bomak and B. Gulton's study of transracial adoptees 
and non-adopted black preschool children found no significant 
differences in racial attitudes between the two groups of chil- 
dren. 

In 1983, Ruth McRoy and Louis Zurcher reported the findings 
of their study of 30 black adolescents who had been transracially 
adopted and 30 black adolescents who had been adopted by black 
parents . 

In the concluding chapter of their book, McRoy and Zurcher 
wrote: 

The transracial and inracial adoptees in the authors' 
study were physically healthy and exhibited typical adoles- 
cent relationships with their parents, siblings, teachers, 
and peers. Similarly, regardless of the race of their 
adoptive parents, they reflected positive feelings of self- 
regard . 

Throughout the book, the authors emphasized that the quality 
of parenting was more important than whether the black child had 
been in-racially or transracially adopted: "Host certainly. 


page 4 testimony helen321 September 14, 1993 



54 


transracial adoptive parents experience some challenges different 
from inracial adoptive parents, but in this study, all of the 
parents successfully met the challenges.” 

In 1988, Joan Shireman and Penny Johnson described the re- 
sults of their study involving 26 in-racial (black) and 26 trans- 
racial adoptive families in Chicago. They reported very few 
differences between the two groups of eight-year-old adoptees. 
Using the Clark and Clark Doll Test to establish racial identity, 
73 percent of the transracial adopted identified themselves as 
black, compared to 80 percent for the in-racially adopted black 
children. The authors concluded that 75 percent of the transra- 
cial adoptees and 80 percent of the in-racial adoptees appeared 
to be doing quite well. They also commented that the transracial 
adoptees had developed pride in being black and were comfortable 
in interaction with both black and white races. 

In 1988, Richard Barth reported that transracial placements 
were no more likely to disrupt than other types of adoptions. 

The fact that transracial placements were as stable as other more 
traditional adoptive arrangements was reinforced by data present- 
ed in 1988 at a North American Council on Adoptable Children 
(NACAC) meeting on adoption disruption. There it was reported 
that the rate of adoption disruptions averaged about 15 percent. 
Disruptions, they reported, did not appear to be influenced by 
the adoptees' race or gender or the fact that they were placed as 
a sibling group. 

In 1993, Christopher Bagley compared a group of 27 transra- 
cial adoptees with a group of 25 inracially adopted whites. Both 
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sets of adoptees were approximately 19 years old and were on 
average about two years old when adopted. Bagley concluded his 
study with the following statement: 

The findings of the present study underscore those from 
previous American research on transracial adoption. Trans- 
racial adoption... appears to meet the psychosocial and 
developmental needs of the large majority of the children 
involved, and can be just as successful as inracial adop- 
tion. 

In 1994, the Search Institute published Growing Up Adopted , 
a report that describes the results of interviews with 715 fami- 
lies who adopted infants between 1974 and 1980. When the survey 
was conducted in 1992-93, the adoptees' ages ranged from 12 to 
18. A total of 881 adopted children, 1262 parents, and 78 non- 
adopted siblings participated in the study. Among the 881 adop- 
tees, 289 were transracially adopted, of which the largest single 
group were 199 Koreans, who made up 23 percent of the total 
sample. The search study reported that 81 percent of the "same 
race" adoptees and 84 percent of the TRAs (of whom 68 percent 
were Korean) said, "I'm glad my parents adopted me." 

Various "tests" of "mental health," "self-esteem," and 
"well-being" were given to the inracial adoptees and TRAs. The 
results are shown in the charts presented below: 


Percent of Adolescents with High Self-Esteem 



Boys 

Girls 

National Sample* 

51% 

39% 

All Transracial Adoptees 

55 

51 

Asian TRAs 

53 

53 

Same-Race Adoptees 

63 

53 


[*National sample of public school adolescents; N=46799.] 
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Four Measures of Psychological Health 
For Transracial and Same-Race Adoptions 


Measure of Scale Average 


Psychological 

Health 

Range 

Scale Average 

(in comparison to 
same-race group) 

Index of Well-Being 

0-16 

All TRA 

11.23 

No 

difference 



Asian ^ 

11.40 

No 

difference 



Same-rac 

11.08 



At-Risk Behavior 

0-20 

All TRA 

1.80 

No 

difference 



Asian 

1.55 

No 

difference 



Same-race 

1.78 



Self-Rated Mental 

1-5 

All TRA 

4 . 10 

No 

difference 

Health 


Asian 

4.07 

No 

difference 



Same-Race 

All 1 

4.11 



Achenbach 

1-120 

’RA 

44.63 

No 

difference 



Asian 

43.94 

No 

difference 



Same-race 

42 . 29 




On attachment to their families, the Search study found that 
transracial adoptees are more likely than same race adoptees to 
be attached to their parents — 65% for Asian, 62% for all TRAs, 
and 52% for same race adoptees. 

In 1971-72 I contacted 206 families living in the five 
cities in the Midwest who were members of the Open Door Society 
and the Council on Adoptable Children (COAC) and asked whether 
she could interview them about their decision to adopt nonwhite 
children. All of the families but two (which declined for rea- 
sons unrelated to the adoption) agreed to participate in the 
study. The parents allowed a two-person team composed of one 
male and one female graduate student to interview them in their 
homes for 60 to 90 minutes at the same time that each of their 
children, who were between four and seven years old, was being 
interviewed for about 30 minutes. In total, 204 parents and 366 
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children were interviewed. 

The number of children per family ranged from one to seven; 
this included birth as well as adopted children. Nineteen per- 
cent of the parents did not have any birth children. All of 
those families reported that they were unable to bear children. 

Sixty-nine percent of the first-child adoptions were of 
children less than one year of age, compared to 80 percent of the 
second-child adoptions. One explanation for the greater propor- 
tion of younger adoptions the second time around is that adoption 
agencies were more likely to provide such f amilies--who had 
already proved themselves by their successful first adoption — 
with their most desirable and sought-after children, than they 
were to place such children in untried homes. 

In 1972, only a minority of the families had considered 
adopting a nonwhite child initially. Most of them said they had 
wanted a healthy baby. When they found that they could not have 
a healthy white baby,; they sought to adopt a healthy black, 
Indian, or Korean baby — rather than an older white child or a 
physically or mentally handicapped white child or baby. They 
preferred a child of another race to a child whose physical or 
mental handicaps might cause considerable financial drain or 
emotional strain. About 40 percent of the families intended or 
wanted to adopt nonwhite children because of their own involve- 
ment in the civil rights movement and as a reflection of their 
general sociopolitical views. 

During the first encounter with the children in 1972 (adopt- 
ed and birth) they were given a series of projective tests in- 
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eluding the Kenneth Clark doll tests, puzzles, pictures, etc., 
that sought to assess racial awareness, attitudes and identity. 
Unlike all other previous doll studies, our respondents did not 
favor the White doll. It was not considered smarter, prettier, 
nicer, etc. , than the Black doll either by White or Black chil- 
dren. Neither did any of the other tests reveal preferences for 
White or negative reactions to Black. Yet the Black and White 
children in our study accurately identified themselves as White 
or Black on those same tests. Indeed, the most important finding 
that emerged from our first encounter with the families in 1971- 
72 was the absence of a White racial preference or bias on the 
part of White birth children and the nonwhite adopted children. 

Over the years, we continued to ask about and measure racial 
attitudes, racial awareness and racial identity among the adopted 
and the birth children. We also questioned the parents during 
the first three phases of the study about the activities, if any, 
in which they, as a family engaged to enhance their transracial 
adoptee's racial awareness and racial identity. We heard about 
dinner-time conversations involving race issues, watching the TV 
series "Roots,” join Black churches, seeking Black Godparents, 
preparing Korean food, traveling to Native American festivals and 
related initiatives. As the years progressed, especially during 
adolescence, it was the children, rather than the parents, who 
were more likely to want to call a halt to some of these activi- 
ties. "Not every dinner conversation has to be a lesson in Black 
history,; or "we are more interested in the next basketball or 
football games than in ceremonial dances" were comments we heard 
frequently from transracial adoptees as they were growing up. 
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In the 1983-84 phase# all of the children were asked to 
complete a self-esteem scale,” which in essence measures how much 
respect a respondent has for herself or himself. A person is 
characterized as having high self-esteem if she or he considers 
herself or himself to be a person of worth. Low self-esteem 
means that the individual lacks self-respect. Because we wanted 
to make the best possible comparison among our respondents, we 
examined the scores of our black TRAs separately from those of 
the other TRAs and from those of the white born and white adopted 
children. As shown in Table 1 the scores for all four groups 
were virtually the same. No one group of respondents manifested 
higher or lower self-esteem than the others. 

Table 1: Self Esteem Scores 


Categories of 
Respondents 

N 

Median 

Mean 

Standard 

Deviation 

Black TRAs 

86 

17.8 

18.1 

3.49 

Other TRAs 

17 

18.0 

18.3 

3.66 

Birth Children 

83 

18.1 

18.0 

3.91 

White/Adopted 

15 

18.0 

18.5 

3 . 16 


The lack of differences among our adolescent responses was 
again dramatically exemplified in our findings on the "family 
integration scale," which included such items as the following: 
"People in our family trust one another;" "My parents know what I 
am really like as a person;" "I enjoy family life." The hypothe- 
sis was that adopted children would feel less integrated than 
children born into the families. But the scores reported by our 
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four groups of respondents (black TRAs, other TRAs, white born, 
and white adopted) showed no significant differences; and indeed, 
among the three largest categories (not identical: 15.4, 15.2, 
and 15.4. 

In 1983, we had asked the respondents to identify by race 
their three closest friends; 73 percent of the TRAs reported that 
their closest friend was white. Among the birth children, 89, 

80, and 72 percent said their first, second, and third closest 
friends were white. In 1991, 53 percent of the TRAs said their 
closest friend was white, and 70 percent said their second and 
third closest friends were white. For the birth children, more 
than 90 percent said their three closest friends were white. 
Comparison of the two sets of responses — those reported in 1983 
and those given in 1991— show that TRAs had shifted their close 
friendships from white to nonwhite and a higher percentage of the 
birth respondents had moved into a white world. 

The next portion of the interview focused on a comparison of 
the respondents' perceptions of their relationship with their 
parents at the present time and when they were living at home 
during adolescence; on their reactions to their childhoods; 
and — for the TRAs — on how they felt about growing up in a white 
family. 

Respondents' answers to the following question: "When you 
were an adolescent — and at the present time — how would you de- 
scribe your relationship with your mother — and with your father?" 
The data indicate that, for the adopted as well as the birth 
children, relations with both parents improved between adoles- 
cence and young adulthood. 
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During adolescence, the TRAs had a more distant relationship 
with their mothers and fathers than did the birth children; but 
in the young adult years, more than 80 percent of both the TRAs 
and the birth children described their relationship to their 
mothers and their fathers as very or fairly close. 

We asked the TRAs a series of questions about their rela- 
tionships to family members during their childhood and adoles- 
cence, many of which focused on racial differences. The first 
such question was this: "Do you remember when you first realized 
that you looked different from your parents?" to which 75 percent 
answered that they did not remember. The others mentioned events 
such as "at family gatherings," "when my parents first came to 
school," or "on vacations," or "when we were doing out-of-the- 
ordinary activities," and "immediately, at the time of adoption." 
The latter response was made by children who were not Infants at 
the time of their adoption. 

That question was followed by this one: "How do you think 
the fact that you had a different racial background from your 
birth brother(s) and/or sister(s) affected your relationship with 
them as you were growing up?" Almost 90 percent of those who had 
siblings said it made little or no difference. The few others 
were divided among those who said that it had a positive effect, 
or a negative effect, or that they were not sure what, if any, 
effect it had. 

We continued with this question: "Was being of a different 
race from your adoptive family easier or harder during various 
stages of your life?" Forty percent responded that they rarely 
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found it difficult; eight percent said they found early childhood 
the easiest; and another eight percent said they had a difficult 
time throughout their childhood and adolescence. Twenty-nine 
percent said that people of the same racial background as their 
own reacted "very negatively" or "negatively" toward them during 
their adolescence. The other responses ranged from "neutral" (37 
percent) to "positive" (10 percent) and "very positive (15 per- 
cent) . 

We asked the birth children how they felt about living in a 
family with black or other nonwhite siblings. Only one 
respondent reported "somewhat negative" feelings about having a 
sibling of a different race, and this same respondent felt his 
parents had made a mistake in their decision to adopt a black 
child. Thirty percent acknowledged that there were times during 
their childhood when they felt out of place in their families — 
for example, when their families participated in "ethnic ceremo- 
nies" or attended black churches. But when asked, "How do you 
think being white by birth but having nonwhite siblings affected 
how you perceive yourself today?" all but 13 percent answered 
that the experience "had no effect." The others cited positive 
effects such as "it broadened my understanding and it "made me 
think of myself as part of the human race rather than of any 
special racial category." 

Among those children whose parents lived in the same commu- 
nity, all of the TRAs and the birth children said they saw their 
parents at least two or three times a month; most saw them almost 
every day or a couple of times a week. 

On the 1983 survey, we asked the children a modified version 
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of the following question: "If you had a serious personal 
problem (involving your marriage, your children, your health, 
etc.), who is the first person you would turn to; who is next; 
who is the third?" Two other problems were posed: "money," and 
"if you were in trouble with the law." In 1983, 46.8 percent of 
the TRAs chose a parent or a sibling; 45 percent of the birth 
children chose a parent or sibling; and 25 percent of the white 
adoptees chose a parent or a sibling. 

In 1991 — eight years later — when we again asked the chil- 
dren, "If you had a serious personal problem...," we found no 
evidence that TRAs were less integrated into their families than 
were the white children. The TRAs were as likely, or more like- 
ly, to turn to parents and siblings as were the birth or white 
adopted children. But in almost all instances, the first persons 
that children in all three categories turned to were their adopt- 
ed parents or birth parents. For the TRAs, a sibling was the 
next person. For the birth children, spouses and/or girlfriends 
or boyfriends constituted the second likely choice. The birth 
children and the white adoptees were older than the TRAs (median 
age 26 and 25 vs. 22) , and this may explain their lesser likeli- 
hood to turn to their parents for help or advice. 

We believe that one of the important measures of the par- 
ents' unselfish love and concern about their adopted children may 
be found in their responses to the question about the birth 
parents. In 1983, approximately 40 percent of the parents told 
us that their children expressed interest in learning about their 
birth parents. Of those, seven percent also wanted to locate and 
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meet one or both of their birth parents, and additional ten per- 
cent of the parents had already provided their adopted children 
with whatever information they had — even prior to, or in the 
absence of, the children's request. Out of the 40 percent whose 
children asked about their birth parents, only three parents were 
sufficiently threatened by the child's interest to refuse to 
provide the information they had. 

Looking at the issue from the adoptees' perspective, we 
found that 38 percent of the TRAs had already tried or were plan- 
ning to try to locate their birth parents. The others said that 
they had not decided or did not plan to try to find them. The 
most typical response was; "I am happy with my family. My other 
parents gave me up.” Most of the adoptees did not have deeply 
rooted feelings about their reasons for wanting to locate their 
birth parents; curiosity seemed to characterize most of the 
feelings. Many said, "I would like to see what I will look like 
when I'm older." Those for whom the issue was more traumatic 
were children who were adopted when they were three or more years 
of age, had some memory of a mother, and felt a sense of abandon- 
ment or betrayal. They expressed their feelings in this rather 
muted phrase: "I'll feel incomplete until I do." 

In the 1991 phase of the study, the transracial adoptees, 
who, by this time were young adults, were asked how they felt 
about the practice of placing nonwhite — especially Black — chil- 
dren in white homes, what recommendations they might have about 
adoption practices and what advice they might offer White parents 
who are considering transracial adoption. We also asked the 
respondents to evaluate their own experiences with transracial 
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adoption. 

We opened the topic by stating, "You have probably heard of 
the position taken by the National Association of Black Social 
Workers (NABSW) and several councils of Native Americans strongly 
opposing transracial adoption. Do you agree or disagree with 
their position? Eighty percent of the adoptees and 70 percent of 
the birth children disagreed with the NABSW position. Among the 
latter, 17 percent agreed and 13 percent were not sure. Only 5 
percent of the transracial adoptees agreed with NABSW' s position. 
The others were not sure how they felt about the issue. The 
reasons most often given for why they disagreed were that "racial 
differences are not crucial," "TRA is the best practical alterna- 
tive," and "having a loving, secure, relationship in a family 
setting is all-important." 

One Black male adoptee said, "My parents have never been 
racist. They took shit for adopting two Black kids. I'm proud 
of them for it. The Black Social Workers' Association promotes a 
separatist ideology." 

Another Black female commented, "It's a crock — it's just 
ridiculous. They [the NABSW] should be happy to get families for 
these children — period. My parents made sure we grew up in a 
racially diverse neighborhood. Now I am fully comfortable with 
who I am. " 

Another commented, "I feel lucky to have been adopted when I 
was very young [24 days]. I was brought up to be self-confident 
— to be the best I can. I was raised in an honest environment. 

In response to the question, "Would you urge social workers 
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and adoption agencies to place nonwhite children in a white 
home?" 70 percent of the TRAs and 67 percent of the birth 
children said yes without qualifications or stipulations. 

Almost all of the others placed some stipulations, the most 
common of which was that it should not be the placement of first 
choice that a search should be made to find appropriate families 
of the same racial background as the children. The second most 
frequently mentioned stipulation was that the children should be 
placed with those white families who are "willing to make a 
commitment to exposing the child to his or her native culture." 

We then shifted to a more personal note and asked, "How do 
you think being black (or where appropriate, Korean or Native 
American) and raised by white parents has affected how you per- 
ceive yourself today?" One-third of the TRAs thought the 
adoption had a positive effect on their self-image. One-third 
thought it had no effect, and one-third did not know what effect 
the adoption had on their self-image. 

One male adoptee said, "Multicultural attitudes develop 
better children. I was brought up without prejudice. The expe- 
rience is fulfilling and enriching for parents and children." 

Our next question was this: "All things considered, would 
you have preferred to have been adopted by parents whose racial 
background was the same as yours?" Seven percent said yes; 67 
percent said no; four percent said they were not sure or did not 
know; and 22 percent did not answer. When asked by they held the 
position they did, most said, in essence, "My life has worked out 
very well;" "My parents love me;" and/or "Race is not that impor- 
tant . " 
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One female black adoptee believed she "got the best of both 
worlds. I can be myself and have black and white friends. 

I don't look at people for their race." 

Another said, "The transracial adoption experience gives us 
an open view of the world. Prejudice comes from ignorance." 

When asked what advice they would give to parents who have 
the opportunity to adopt a young child of "your racial back- 
ground," and about how she or he should be reared, 91 percent 
advised mostly that such parents be sensitive to racial issues; 
nine percent advised that they reconsider. 

One of the transracial adoptees who agrees with the position 
of the NABSW said, "I feel that I missed out on Black culture. I 
can sit and read a book about Martin Luther King, but it is not 
the same." His advice to white parents who adopt black children 
is this: "Make sure they [the TRAs] have the influence of Blacks 
in their lives; even if you have to go out and make friends with 
black families. It's a must — otherwise you are cheating them 
[the TRAs] of something valuable." 

In the summer of 1997, the Princeton Survey Research Associ- 
ation, under the sponsorship of the Adoption Institute, conducted 
the first ever national survey of Public attitudes toward adop- 
tion. It consisted of 1,554 adults. Included in the survey were 
the following two questions; 

1) Do you approve of a married couple who is white adopting 
a baby who is African American? 

2) Do you approve of a married couple who is African Ameri- 
can adopting a baby who is white? 
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Eighty percent of the respondents answered "yes" to the first 
question and 77 percent answered "yes" to the second question. 

On August 20, 1996, President Clinton signed into law a 
provision that prohibits "a state or other entity that receives 
federal assistance from denying any person the opportunity to 
become an adoptive or a foster parent solely on the basis of the 
race, color, or national origin of the persons or of the child 
involved." The provision also prohibits a state from denying or 
delaying the placement of a child for adoption or foster care 
solely on the basis of race, color, or national origin of the 
adoptive or foster parent of the child involved. The federal 
statute went into effect on January 1, 1997. 

In the more than eighteen months that have gone by since the 
statute went into effect, there are no systematic data available 
as to its impact. In the beginning of September, 1998 I initiat- 
ed a study that seeks to provide systematic data on the impact of 
the federal statute. The study involves a mail survey to the 
following groups of people: 

State Directors of Human Resources, 
and other persons directly involved 


in adoptions 71 

Public Adoption Agencies 233 

Private Adoption Agencies 529 

Members of the Academy of Adoption 

Attorneys of America (AAAA) 257 

Public Support Groups 52 


In total 1142 letters and questionnaires have gone out to 
the target population listed above. In addition to relying on 
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the responses to the mail surveys, phone calls will be made to 
collect more detailed information about the number of minority 
children available for adoption, the number of minority children 
in foster care and institutions, the number of transracial place- 
ments, the obstacles that parties seek to adopt across racial 
lines (i.e. foster parents and others seeking to adopt) have 
encountered, and the number of instances in which parties in- 
volved have gone to court. Along with the mail survey, and the 
in-depth telephone interviews, the print media will be searched 
for stories about transracial adoption, and personal interviews 
will be conducted with parties involved in a transracial adop- 
tion. 

On a personal and anecdotal level , I can report that the law 
does not appear to be making it easier for children to be adopted 
across racial lines. Since January 1997 I have testified in 
three cases in three states in support of granting a white family 
custody of the right to adopt an African-American or mixed race 
child for whom they have served as foster parents. In two of 
those oases the request was denied, the third case is still 
pending. 

In closing, I believe it is important to emphasize that all 
of the research findings support transracial adoptions and show 
them to serve the children's best Interests. The case against 
transracial adoptions is built primarily on Ideology and 
rhetoric. There is no empirical or scientific evidence to demon- 
strate that transracial adoptions work against the best interests 
of children. 
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Mr. Camp. Thank you very much. 

Dr. Barth. 

STATEMENT OF RICHARD P. BARTH, PH.D., PROFESSOR, 
UNIVERSITY OF NORTH CAROLINA, CHAPEL HI IJ. 

Mr. Barth. Thank you, Chairman Shaw and honorable com- 
mittee members. My name is Richard Barth and I’m privileged to 
testify today. I have two objectives. First, to describe research 
which indicates that we continue to need new ways to create oppor- 
tunities for children in foster care to get adopted. Second, to make 
the case that adoption services research has failed to provide ade- 
quate information for policy makers and needs a permanent loving 
home if it is to develop into a more useful contributor to society. 

The principal study that I will discuss shows how far we have 
to go in creating equal opportunity for children in foster care. Ex- 
hibit 1 at the back of my written testimony shows pie charts that 
capture the outcomes from more than 38,000 children who entered 
non-kinship foster care in California between 1988 and 1992. 
Young children in non-kinship foster care were chosen for this 
study because their need for adoption — should they not be able to 
return home — is least equivocal. We followed each of these children 
for four years to understand whether or not they had been reuni- 
fied with their biological parents, adopted, or remained in foster 
care. 

For Caucasian children, the total percentage of young children 
who are adopted following entry into foster care is about 21 percent 
within four years. If we compare this percentage to that of other 
children, it appears that they are significantly more, but not great- 
ly different, in the chance of adoption for children of different eth- 
nic or racial groups. The percentage for Caucasians is about twice 
as high as the lowest group. But this is an over-simplified analysis, 
which has been the kind of analysis too common in the adoption 
field, which could leave us with the impression that we could 
equalize access to adoption by simply improving the ways that we 
recruit same-race adoptive families. 

If we look more closely at these pie charts, we see that those chil- 
dren have grossly unequal access to adoption depending on their 
race or ethnicity. Each of these pie charts allows us to directly ex- 
amine the likelihood that children who do not go home will be 
adopted. This can be done by isolating the children who went home 
or had other outcomes from the analysis and by comparing the two 
remaining groups. With this method we see that the proportion of 
Caucasian children who are adopted is 1.16 times greater than that 
of those who remain in foster care. For Hispanic children, the ratio 
is less than one, it’s .79. For American Indian children, it’s .52. For 
African-American children, only .34. The latter figure means that 
our African-American foster children have only a little better than 
one-fourth the chance of being adopted as do our white foster chil- 
dren and less than half the chance of Hispanic foster children. 

When we refine this analysis further, as shown in Exhibit 2, by 
controlling for age at the time of placement, we observe that the 
situation for African-American children is still worse in contrast to 
other children because they also come into foster care at the young- 
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est ages, which should make them more likely to he adopted. Yet 
they are less than one-quarter as likely to be adopted. 

It is worth mentioning here too that the odds ratios for age are 
even steeper than they are for race. That is, there are larger dif- 
ferences in the likelihood of adoption versus remaining in foster 
care by age than by race, but both are major factors in determining 
adoption. 

Because my other research has convinced me that adoption pro- 
vides a far more satisfactory setting for growing up than does long- 
term foster care, it seems terribly unfair that children’s access to 
this valuable resource depends so much on their race. Clearly adop- 
tion reform like MEPA and its amendments are much needed. Pre- 
vious efforts to improve adoption opportunity for all children were 
simply not successful. 

Whereas additional recruitment of minority adoptive parents is 
an important contributor to more placements for African-American 
children, as there is no doubt a preference by many adoptive par- 
ents to adopt a child like them, it is unlikely to be sufficient to re- 
dress these longstanding imbalances in adoption. A successful ap- 
proach must be broader and include ways of engaging a far larger 
proportion of the American public in welcoming foster and adoptive 
children of all types into their homes. 

I expect that MEPA and its amendments will be implemented. I 
appreciate the efforts of this committee to see that they are. I ex- 
pect the implementation to be slow, but I am concerned that even 
at the end of that implementation the gains in adoptive placements 
for America’s foster children will be small unless we work to better 
understand the responsiveness of the general public to interethnic 
adoption. 

The only barriers to adoption are not those imposed by agencies 
on families. Some families also impose barriers on themselves be- 
cause they are concerned about how they will be perceived if they 
were to adopt across racial lines. Some of them instead go on to 
adopt children from other continents, including South America and 
Asia. If these barriers are more perceived than real, we need the 
public to know that. In general, we simply must have a better un- 
derstanding of the public’s attitudes about race and adoption in 
order to maximize the likelihood that children in foster care (who 
will not be going home) can find permanent lifetime families. 

To do this, adoption services research in the United States needs 
a home, preferably a permanent and resourceful one. In my written 
testimony, I discuss some options for adoption research. At the rate 
that we are going, future hearings about the Multiethnic Place- 
ment Act and the Interethnic Adoption Provisions are unlikely to 
be able to tell us much — the data for those hearings will not be 
powerful or compelling unless more is done to frontload the adop- 
tion research agenda. 

Wherever it is located. Congress and the administration should 
search diligently to find this permanent home for adoption research 
and begin a systematic approach to funding adoption research. 
They might resolve in so doing that we would never again allow 
our country to go through such a long spell during which adoption 
research is helpless to identify the errors of our ways. We had vir- 
tually no evidence to inform us how badly some children were 
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faring when we made service decisions so heavily weighted by race. 
A generation of foster children grew up without permanent homes 
as a result. We need to pay closer attention to what we do in the 
future through MEPA and more saliently, because it’s a larger pro- 
gram, to the ambitious new Adoption and Safe Families Act. This 
should be done systematically through a comprehensive adoption 
services research program. 

Thank you for your attention. 

[The prepared statement follows:] 
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Research Regarding the Multi-Ethnic Placement Act and Amendments' 

Chaiirnan Shaw and Honorable Committee Members, my name is Richard Barth and I am 
privileged to testify today. I am the Frank A. Daniels Professor of Human Services from the 
School of Social Work at the University of Nordi Carolina at Chapel Hill and was previously the 
Hutto Patterson Professor at the University of California at Berkeley. My first adoption study 
began in 1982 with support from the Children’s Bureau to study the disruption of special needs 
adoptions. I have written and lectured extensively on adoption since then. 


I have two objectives today: (1) to describe research which continues to indicate how much we 
need new to create additional opportunities for children of Color who are in foster care (especially 
African American children) to get adopted and (2) to make the case that adoption services research 
has failed to provide adequate information for policy makers and needs a permanent loving home 
if it is to develop into a more useful contributor to society. 

The principal study that I will discuss shows how far we have to go in creating equality of 
opportunity for children in foster care to be adopted and demonstrates the kind of research that 
needs to be continued to help us develop improved adoption services. Exhibit 1, shows pie charts 
that capture the outcomes for more than 38,000 young children (ages 0-6) who entered non- 
kinship foster care in California between 1988 and 1992 (adapted from Barth, Webster, & Lee, 
1998). Young children in non-kinship foster care were chosen because their need for adoption, 
should they not be able to return home, is least equivocal. We followed each of these children for 
four years to understand whether or not they had been reunified with their biological parents, 
adopted, or remained in foster care. (A few had other outcomes.) For Caucasian children, the 
total percentage of young children who are adopted following entry into foster care is about 21% 
within four years. If we compare this percentage to that of African American (13%), Hispanic 
(16%), or American Indian/ Alaskan Native (1 1%) children it appears that there is no great 
difference in the chance of adoption for children of different ethnic or racial groups. The 
percentage for Caucasians is less than twice as high as the lowest groups. This is, basically, the kind 
of adoption services research that has dominated our field and for too long left the impression that 
we could equalize access to adoption by simply improving the ways that we recruited same race 
adoptive families (Barth, 1997a). 

Yet, if we look more closely, we see that these children have grossly unequal access to adoption 
depending on their race or ethnicity. Each of these pie charts allows us to directly examine the 
likelihood that children who do not go home will be adopted. This can be done by isolating the 
children who went home or had other outcomes from the analysis and by comparing the two 
remaining groups (those who remain in foster care and those who are adopted) with a simple ratio. 

So, among children who have not gone home by four years and remain in nonkinship foster care, 
the proportion of Caucasian children who are adopted is 1.16 times that of those who remain in 
foster care. For Hispanic children the ratio is .79, for American Indian children .52, and for 
African American children only .34. The latter figure means that our African American foster 
children have only a little better than one-fourth the chance of being adopted than our white foster 
children. 

When we refine this analysis further by controlling for age at the time of placement, we observe 
that the situation for African American children is still worse in contrast to other children because 
they also come into foster care at the youngest ages (see Exhibit 2). In this analysis we selected 
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infants and American Indian children as the standard, giving them a value of 1.00. Odds ratios that 
are higher indicate a greater likelihood of adoption and those that are lower show a worse chance 
of adoption. The odds ratios for African American children are about half those for American 
Indian/Native Alaskan children and about one-third of those for Hispanic and Latino children, 
and less than one quarter of those for Caucasian children. It is worth mentioning that the odds 
ratios for age are even steeper than they are for race— that is, tliere are far larger differences in the 
likelihood of adoption vs. remaining in foster care by age category than there are by race/ethnic 
category. 


Although other investigators have not used as direct a strategy to understand this question, 
Rosemary Avery’s (1998) study of the foster care and adoption dynamics in New York state shows 
that African American children are significandy less likely to be freed for adoption and when freed 
for adoption take a significantly longer time to be adopted. The hopeful news from the New York 
study is that the median length of stay in foster care prior to adoption has been halved since 1980 
indicating that past child welfare and adoption reforms have had a major impact on the likelihood 
of adoption. 

Because my research has convinced me that adoption provides a far more satisfactory setting for 
growing up than does long-term foster care (Barth, 1997b), it seem terribly unfair that children’s 
access to this valuable resource depends so much on their race. Clearly, adoption reform like 
MEPA and its amendments are much needed. Previous efforts to improve opportunity or 
adoption for all children were not sufficient. 'Whereas, additional recruitment of minority adoptive 
parents is an important contributor to more placements for African American children— as there is 
clearly a preference by many adoptive parents to adopt a child like them— it is unlikely to be 
sufficient to redress these longstanding imbalances in adoption. A successful approach must be 
broader and include ways of engaging a far larger proportion of the American public in welcoming 
foster and adoptive children of all types into their homes. 

This challenge is growing greater every day as we are becoming an America where every adult is 
working outside the home; where family size is dropping; understanding and misunderstanding 
about the contribution of genetics and pre-natal environments are making adoptive parents more 
wary; where reproductive technologies are promising more alternatives to adoption; and the cost ol 
raising a child is soaring. Given the lengthening preparation period to adulthood that children are 
now experiencing, the value of a permanent family that can support them until they are on their 
own is growing. Adoption is clearly the ultimate public private partnership on behalf of children 
and offers them impressive opportunities and resources (Barth, 1997b). We will need far better 
information in the future to guide us in maximizing the use of this very valuable yet scarce 


resource. 
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I expect that MEPA and its amendments will eventually be implemented but 1 am concerned that 
the gains in adoptive placements for America’s foster children will be small unless we work to 
better understand the responsiveness of the general public to interethnic adoption. My research 
and experience tell me that there is considerably more acceptance of interethnic and cross-racial 
placements among the general public than among the professional adoption community (Brooks & 
Barth, 1998). Indeed, in California, African American children who are placed for adoption by 
their own biological parents are about three times more likely to be placed into homes with at least 
one white parent than are children placed by adoption agencies (Barth, Brooks, & Iyer, 1996). 


The only barriers to adoption are not those imposed by agencies on families. Some families 
considering adoption across racial lines impose barriers on themselves because they feel guilty 
about adoption or worry about their capacity to provide culturally competent care giving for a child 
who is ethnically or racially different from them. These families would be willing to adopt a child 
of color and raise that child in a multi-cultural environment, but they are concerned that they will 
be castigated by their African American friends, colleagues, and acquaintances for doing so. Some 
of them go on to adopt children from other continents, including South America and Asia. If 
these barriers are more perceived than real, we need the public to know that- We simply must 
have a better understanding of the public’s attitudes about race and adoption in order to maximize 
the likelihood that children in foster care who will not be going home can find permanent lifetime 
families. 

We need to better understand the pathways to adoption for children and parents. To do this, 
adoption services research in the United States needs a home— preferably a permanent and 
resourceful one. There are currently just a few adoption services research efforts under way. The 
Children’s Bureau was once the home for adoption services research, but has not had significant 
support for intramural or extramural adoption research in the last two decades. The advent of the 
Adoption and Foster Care Analysis and Reporting System (AFCARS) should help improve the 
capacity of the Children’s Bureau to monitor adoption legislation. The Multi-state Data Archive . 
project at Chapin Hall Center for Children is also developing the capacity to look at foster care to 
adoption dynamics but lacks data on the adoptive families. The National Survey of Child and 
Adolescent Well-Bein^ will study a random sample of children investigated for child abuse and 
neglect and to understand the services they receive and their path through child welfare services— 
including some who will ultimately experience the outcome of adoption. Still, there is a pressing 
need for competitive, extra-murally funded adoption services research. 

The National Institute of Health might seem like a logical source of support for such research but 
it has not had substantial involvement in adoption research. This could change now that NIMH is 
developing more services research capacity but mental health is not the primary issue for adoption. 
OAPP has funded some adoption research focused on adolescent parents. ASPE has substantial 
potential to support and oversee adoption research. Wherever it is located, Congress and the 
administration should search diligendy to find a permanent home for adoption research. They 
might resolve in so doing that we would never again allow our country to go through such a long 
spell during which adoption research was unable to help identify and correct the errors of our 
ways. We had virtually no evidence to inform us how badly some children were faring when we 
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made service decisions so heavily weighted by race. A generation of foster children grew up 
without permanent homes as a result. We need to pay closer attention to what we do in the future 
through MEPA and, more saliendy, throng the ambitious new Adoption and Safe Families Act 
{PL 105-89). This should be done systematically throu^ a more comprehensive adoption services 
research program. 


As part of the adoption services research approach, we need to invoke the most powerful scientific 
approaches to test out new methods for recruitment and retention of adoptive families. For too 
many years, practice in this field was guided by the notion that we already knew what was best. 

New efforts must be instituted to rigorously test methods for recruiting families into the adoption 
pool, for supporting families during the adoption process, for paying for adoption subsidies, and 
for providing post-adoptive services. The tax credit for adoption that was instituted in 1995 was an 
attempt to encourage recruitment, but one thiU; has probably had little impact on adoptions of 
children from foster care (since most costs of such adoptions are absorbed by public agencies not 
by adopting parents). Would other financial incentives help more? For example, many states 
provide child care assistance for young children in foster care and scholarship funds for 
adolescents in foster care-these are generally not available for families adopting foster children. 
Would such options make a difference in the recruitment of foster families into adoptive families? 

Also, some adoptive families eventually require a residential treatment program for their adopted 
children but the federal government does not provide for this cost. Basic research would help us 
know if such an option would increase the adoption pool and by how much. 

Research can also help us understand the best way to allocate the scarce resource of adoption 
services. In the pre-MEPA era, public agencies used the race of those inquiring about the 
possibility of adoption to screen families out? This was clearly an unfair but simple strategy for 
determining who would get the valuable resource of a home study. Given the limited availability of 
resources to conduct home studies, agencies cannot provide them to all prospective adoptive 
parents and must target those who are most likely to adopt the children needing homes. 

Research can help by standardizing the assessment of families that apply to adoption agencies and 
then following their paths to better understand which families do, ultimately, adopt a child in foster 
care. This would mean, for example, that in some study-agencies, for some period of time, every 
family who inquired would get a full home study and adoption preparation package in order to 
determine which ones eventually adopted. 

The primary goal of MEPA and its amendments is to reduce the time that children wait for 
adoptive homes. Unfortunately, it will not be easy to determine whether or not this has occurred 
over a short time frame. The median time to an adoption of a foster child is exceeds 3 years. 

Thus, MEPA and its amendments cannot yet have rapidly or sharply reduce the elapsed time for 
many adoptions. The combination of ASFA, MEPA, and its amendments can eventually make a 
major difference in the odds of adoption and the time to adoption, //we can generate a pool of 
adoptive families for our foster children. This is not an insignificant condition. Recent changes in 
child welfare policy may not significantly affect the number of children waiting for homes unless we 
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develop a far richer understanding of potential adoptive families and how to recruit and retain 
them. When we are finally able to raise our eyes and look beyond MEPA and ASFA’s 
implementation, this is what I believe we will see as our most pressing need. Thank you very 
much. 


Notes 


'Support for tlie research and analysis described herein came from die U,S. Department of Healdi and Human 
Services, ACF, Children’s Bureau; the Stuart Foundation; the California Department of Social Services; and die Frank 
A. Daniels Chair. Tlie author thanks Jill Duerr Beirick, Barbara Needell, Devon Brooks, Sharon Ikami, and Daniel 
Webster II of die Child Welfare Resarch Center, School of Social Welfare, University of California, Berkeley for dieir 
eflbrts. 


The National Survey of Cltild and Adolescent Well-Being was authorized under PL 104-193. It is being conducted 
under the Cliildren’s Bureau by Researcli Triangle Institute, University of North Carolina, University of California at 
Berkeley, and Caliber Associates. Tliis multi-year study involves the first national probability sample of cltild abuse and 
neglect cases diat includes assessments of citildren, parents, and caregivers. The sample overwieghts young children, 
cltildren entering foster care, and children in foster care for at least one year, so the sample— if followed long enough- 
will yield a sizeable population of children who will be adopted. 
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Exhibit 2. 


Effect of Variables on theVelative Odds of Adoption Versus Still in Care at 4 
Years for 1 5,686 Children Less Than 6 Years Old in Non-Kinship Homes 


Variable 

Beta 

SE 

P 

Odds Ratio 

Intercept 

-.0790 

.1847 

.6680 


age at entry into care 

Preschooler (3-5 year old) 

-1.7348 

.0520 

.0001 

.18 

Toddler (1-2 year old) 

Infant (< I year old) 

-1.0392 

.0464 

.0001 

.35 

LOO 

ETHNICITY 

African American 

American Indian/Alaska Native 

-.6737 

.1861 

.0003 

.51 

1.00 

Hispanic/Latino 

.3255 

.1870 

.0817 

1.39 

White 

.7744 

.1853 

.0001 

2.17 

Other(Primarily Pacific/ Asian Is) 

1.0052 

.2326 

.0001 

2.73 

GENDER 

Male 




1.00 

Female 

.0873 

.0351 

.0129 

1.09 


n= 15,686; -2 Log Likelihood x* = 21556.22; Goodness of fit signiticancc » .15 

Groups with an odds ratio of t .00 were selected as the reference group. Odds ratios are presented in order 
of likelihood that a child will have been adopted as compared to remain in foster care. 

Children who enter foster care as pre-schoolers are about one-half as likely as those who enter as toddlers 
to be adopted rather than remain in foster care and they are about one-third as likely as infants to be 
adopted rather than remain in care at four years post-adoption. 

African American children with an odds ratio of .5 1 are about half as likely as American Indian children to 
be adopted as remain in care and American Indian children are about half as likely as White children to be 
adopted or remain in foster care. 

Gender has a modest impact on adoption rates—females are approximately 9% more likely to be adopted. 

There are no interactions between age and race, race and gender, or age and gender. That is, children of 
different ethnicity’s are no more or likely to be adopted as a result of their age or gender. Each of these 
factors seem.s to be independent of the other. 

These factors are, however, multiplicative, so that a white (2. 1 7), female ( 1 .09), infant ( 1 ,00) would have 
odds of adoption vs. remaining in long-term foster care that is about 26 times higher than that of an African 
American (.51), male (1 .00), toddler (.18). The odds for adoption vs. remaining in foster care for an 
African American, female, infant would be about 1.4 times greater than those of a white, male, toddler. 
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Chairman Shaw [presiding]. Thank you. 

Professor Kennedy. 

STATEMENT OF RANDALL KENNEDY, PROFESSOR, HARVARD 

LAW SCHOOL 

Mr. Kennedy. Thank you very much, sir. Whether MEPA and as 
amended will effectively assist real live people or become a mere 
hollow symbol of good intentions depends on enforcement. Among 
the many impediments to enforcement that confront MEPA as 
amended, three stand out. 

The first is simple recalcitrance. In some jurisdictions, welfare 
agencies continue to attempt to delay or prevent certain prospec- 
tive adoptions or foster care placements out of a conviction that it 
is better if possible to place children of a given race with adults of 
the same race. One way to address this problem is through edu- 
cation and moral suasion. Members of Congress individually and 
collectively should make it known to the public precisely why race 
matching is bad. As long as substantial portions of the public sup- 
port race matching, resistance to MEPA as amended will find ref- 
uge and nourishment. 

Second, the open-ended highly discretionary character of child 
placement decisions invites evasion. It is quite clear that pro- 
ponents of race matching are now seeking to sidestep the amend- 
ments to MEPA by relying upon considerations that are not ex- 
pressly racial, but that are easily made into pretexts that camou- 
flage racial decisionmaking. Two of these considerations are pref- 
erences for relatives and notions of cultural competency. 

The first refers to the policy of preferring to place a child with 
an adult to whom he is related as against an adult to whom he is 
unrelated. In some instances, authorities hostile to interracial 
adoption or foster care use this preference to preclude such place- 
ments. Selecting a same-race arrangement with a relative win ab- 
sent the threat of an interracial placement, the decision maker 
would not have chosen the arrangement with the relative. 

This particular mode of resistance to MEPA as amended has 
arisen in the most heart-wrenching contexts in which the con- 
troversy over interracial adoption has flared. The context in which 
a foster parent bonds with a child of a different race, seeks to adopt 
that child, and is then prevented from doing so by child welfare au- 
thorities who are hostile to interracial adoption. Such authorities 
select as the adoptive parent a relative of the same race as the 
child, even when that relative is not as close to the child as the fos- 
ter parent and will likely prove to be an inferior adoptive parent. 

Another mode of resistance to MEPA as amended takes the form 
of discouraging or preventing interracial adoption or foster care by 
recourse to the notion of cultural competency. The idea that chil- 
dren have an established heritage that should be nurtured in ways 
that adults of a different race are unlikely to know and perhaps in- 
capable of learning. Some observers contend, for example, that 
white adults should not be able to serve as adoptive or foster par- 
ents for black children unless the white adults can show their cul- 
tural competency to raise correctly a black child. Evidence of such 
competency might include living in a racially diverse neighborhood, 
having a racially diverse set of friends, engaging in certain celebra- 
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tions, for instance, Kwaanza, knowledge of black history, and a 
willingness to undergo sensitivity training and other instruction 
aimed at enabling the white adult to equip the black child with ap- 
propriate coping skills and a proper African-American identity. 

There are a variety of problems with this notion of cultural com- 
petency. For one thing, it puts officials in the position of attempt- 
ing to prescribe racial correctness. Fortunately, there exists no au- 
thoritative criterion by which to measure what sort of ideas or con- 
duct can certifiably be deemed to be properly black or white or yel- 
low, et cetera. African-Americans, for example, like the individuals 
constituting all groups in American society, vary tremendously. 
Many like Gospel music or rap, many do not. Many celebrate 
Kwaanza, many do not. Many live in predominantly black neigh- 
borhoods, some do not. Many are Christians, many of Moslems. 

The idea that public or private child welfare officials would ho- 
mogenize the varied African-American community and then impose 
that homogenized stereotype upon white adults seeking to provide 
children with adoptive homes or foster care is a frightening pros- 
pect. Worse will is that this dubious concern with cultural com- 
petency is often nothing more than a pretext for race matching, a 
way to continue indirectly the racial steering of needy children. 

A third impediment to the enforcement of MEPA as amended 
stems from the mixed feelings toward the law felt by officials with- 
in the Federal agency most involved in its implementation, the 
U.S. Department of Health and Human Services. The memo- 
randum that Mr. Camp referred to earlier with respect to the de- 
partment’s understanding of MEPA shows a real ambivalence. In 
certain parts of that memorandum there is a laudable inclination 
to follow the statute, but there are other aspects of that memo- 
randum that quite clearly indicate that the department is not fol- 
lowing the statute. For instance, there are aspects of the memo- 
randum that indicate that the department is giving the green light 
to agencies to continue to take race into account in contexts that 
clearly controvert MEPA as amended. That is a problem that really 
requires the attention of this subcommittee. I am very happy that 
the subcommittee is paying attention to this entire issue. 

Thank you very much. 

[The prepared statement follows:] 
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HARVARD LAW SCHOOL 

CAMBRIDGE • MASSACHUSETTS ■ 02138 

September 15, 1998 

From: Randall Kennedy, Professor, Harvard Law School, Cambridge MA 02138; 617 495 0907 

To: Subcommittee on Human Resources, Committee on Ways and Means, House of 
Representatives, Washington, D C. 20515 

That the Subcommittee on Human Resources of the House of Representatives is 
conducting a hearing on the implementation of the 1996 interethnic adoption amendments to the 
Multi-Ethnic Placement Act of 1994 is an encouraging and useful development. The hearing 
indicates the Subcommittee’s awareness that effectively addressing a deeply-ingrained social 
problem requires more than the mere enactment of good legislation. It also requires attentiveness 
to the means by which legislation is enforced. 

The social problem at issue is race-matching — the practice of preferring, if not requiring, 
that parentless children be put into the care of adults deemed to be of the same race as the 
children. In the 1996 amendments to the Multiethnic Placement Act, Congress sought to abolish 
race matching. That effort was worthwhile and long overdue because race matching is a hurtful 
practice. It harms needy children materially by needlessly narrowing the pool of adoptive or 
foster parents potentially able to nurture them. Racial matching, in other words, cruelly orphans 
children who have already been orphaned. Unsurprisingly, the disastrous consequences of race 
matching fall most heavily on racial minority corrmiunities since the percentage of minority 
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children in need of adoptive homes and foster care is far greater than the percentage of racial 
minorities in the population. Nationwide in 1994 there were about 100,000 children eligible for 
adoption; forty percent were black, though blacks constituted only about ten to fifteen percent of 
the overall population. While two years and eight months was the median length of time that 
children in general waited to be adopted, the wait for black children was often twice that long. 

Race matching also harms the entire society morally and spiritually by reiterating the 
baneful notion, long entrenched in law and custom, that people of different races should not be 
permitted to disregard racial distinctions when creating families. A preference — any preference 
— for same race adoptions or foster care stigmatizes interracial child placements as second-rate 
alternatives, the arrangement authorities turn to when other, “bettef ’ possibilities are foreclosed. 

A preference for same-race placements buttresses the notion that in social afiairs race matters and 
should matter in some fundamental, unbridgeable, permanent sense. It belies the belief that love 
and understanding can be boundless and instead instructs us that affections must be and should be 
bounded by the color line. 

Proponents of race-matching assert that parents of the same race as a child can, on 
average, better prepare that child for this society than parents of a different race. This rationale is 
faulty. Except in the most extraordinary circumstances, racial generalizations cannot properly 
justify racial disciiminatiohs even if the generalizations are accurate. If an employer used race as 
a basis for preferring white applicants on the grounds that, on average, white people have access 
to more education than blacks, the employer would rightly be condemned and in violation of 
scores of state and federal laws —even if the generalization upon which the employer relied was 
accurate. That is because our society, properly fearful of the tendency of racial generalizations to 
blind decisionmakers, insists that individuals should be evaluated regardless of race. Thus, even 
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if one believes that, on average, same-race adoption or foster care is more effective for purposes 
of socialization than interracial adoption or foster care, our commitment to individualized 
assessment should caution us against the use of racial matching. Furthermore, there is no 
empirical basis for believing that same-race adoption or foster care is better than interracial 
adoptions or foster care. The former are more prevalent and more fully reflect existing social 
patterns and expectations. But that does not make them better. 

One need not go this far, however, in order confidently to reject race matching. All one 
need do is remember two things: (1) that race matching reduces the number of parentless children 
who will ultimately receive the blessings of permanent adult supervision in an adoptive or foster 
home and (2) that what parentless children most need are not “white,” “black,” “yellow,” or 
“brown” parents but loving parents irrespective of race. 

The 1994 Multiethnic Placement Act took a step in the right direction by expressly 
prohibiting child care agencies from using racial difference alone as a basis for preventing or 
delaying adoption or foster care placements. That Act, however, substantially undercut its own 
aims by explicitly permitting the racial backgrounds of children and caregivers to be taken into 
account as one of among several factors in determining where to place a child. This was a 
mistake in at least two ways. First, by authorizing race to be taken into account at all on a routine 
basis, MEPA legitimated a moderated form of race matching that still posed a risk of delaying or 
denying adoptions or foster care placements. Second, by authorizing even a small amount of 
racial matching. Congress regrettably placed a federal imprimatur upon an unjustified and 
therefore wrongful racial discrimination — a small and limited racial discrimination, but a racial 


discrimination nonetheless. 
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Happily, and to its credit. Congress quiddy revisited the issue and erased the authorization 
for taking race into account along with other condderations. Amending MEPA, Congress 
provided that 

[N]either the State nor any other entity in the State that receives funds from the 
Federal Government and is involved in adoption or foster care placement may — 

(A) deny to any person the opportunity to become an adoptive or a foster parent, 
on the basis of the race, color, or national origin of the person, or of the child, 
involved ; or (B) delay or deny foe placement of a child for adoption or into foster 
care, on the basis of the race, color. Or national origin of foe adoptive or foster 
parent, or foe child involved. 


Whether this legislation will effectively assist real live people or become a mere, hollow 
symbol of good intentions depends on enforcement. Enforcing legislation of this sort that seeks 
to uproot deeply-rooted prejudices and habits is always difficult. It requires publicizing the law. 
fr requires individuals being willing to spend time, energy, and money to vindicate the rights that 
Congress has created. It requires administrative and judicial officials being willing to follow foe 
law, even though they might doubt its wisdom. Enforcing the amendments to MEPA, moreover, 
pose a special challenge because the decisions in question — child placement selections — are 
highly discretionary, typically made outside of public scrutiny, and generally accorded 
considerable deference by judges. For these reasons there is good cause to be concerned about 
whether, or to what extent, the new law has changed decisionmaking on the ground. 

Among the many impediments to enforcement that confront MEPA and its amendments, 
three stand out. The first is simple recalcitrance; in some jurisdictions, welfare agencies continue 
to attempt to delay or prevent certain prospective adoptions or foster care placements out of a 
conviction that it is better, if possible, to place children of a given race with adults of the same 
race. One way to address this problem is through education and moral suasion. Members of 
Congress, individually and collectively, should make it known to the public precisely why race 
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matching is bad. As long as substantial portions of the public support race matching, resistance to 
MEPA as amended will find refuge and nourishment. 

Second, the open-ended, highly discretionary character of child placement decisions 
invites evasion. It is quite clear that proponents of race matching are now seeking to sidestep the 
amendments to MEPA by relying upon considerations that are not expressly racial but that are 
easily made into pretexts that camouflage racial decisionmaking. Two of these considerations are 
(1) preferences for relatives and (2) notions of cultural competency. The first refers to the policy 
of preferring to place a child with an adult to whom he is related as against an adult to whom he is 
unrelated — a Congressional preference stated in Section 505 of the Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996. In some instances, authorities hostile to interracial 
adoption or foster care use this preference to preclude such placements — selecting a same-race 
arrangement with a relative when, absent the “threat” of an interracial placement, the 
decisionmaker would not have chosen the airangement with the relative. This particular mode of 
resistance to MEPA as amended has arisen in the most heart-wrenching context in which the 
controversy over interracial adoption has flared: the context in which a foster parent bonds with a 
child of a different race, seeks to adopt that child, and is then prevented from doing so by child 
welfare authorities who are hostile to interracial adoption. Such authorities select as the adoptive 
parent a relative of the same race as the child even when that relative is not as close to the child as 
the foster parent and will likely prove to be an inferior adoptive parent. 

Another mode of resistance to MEPA as amended takes the form of discouraging or 
preventing interracial adoption or foster care by recourse to the notion of cultural competency: 
the idea that children have an established heritage that should be nurtured in ways that adults of a 
different race are unlikely to know and perhaps incapable of learning. Some observers contend. 
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for example, that white adults should not be able to serve as adoptive or foster parents for black 
children unless the white adults can show their cultural competency to raise correctly a black 
child. Evidence of such competency might include living in a racially diverse neighborhood, 
having a racially diverse set of fiiends, engaging in certain celebrations (e.g. Kwanza), knowledge 
of black history, and a willingness to undergo sensitivity training and other instruction aimed at 
enabling the white adult to equip the black child with appropriate “coping skills” and a proper 
African American identity. 

There are a variety of problems with this notion of cultural competency. For one thing, it 
puts ofBcials in the position of attempting to prescribe “racial correctness.” Fortunately, there 
exists no authoritative criterion by which to measure what sort of ideas or conduct can certifiably 
be deemed to be properly “black” (or “white” or “yellow” etc.). African Americans (like the 
individuals constituting all groups in American society) vary tremendously. Many like gospel 
music or rap. Many do not. Many celebrate Kwanza. Many do not. Many live in predominantly 
black neighborhoods. Some do not. Many are Christians. Many are Moslems. The idea that 
public or private child welfare ofiBcials would homogenize the varied African American 
community and then impose that homogenized stereotype upon white adults seeking to provide 
children with adoptive homes or foster care is a frightening prospect. Worse still is that this 
dubious concern with cultural competency is ofren nothing more than a pretext for race matching, 
a way to continue the racial steering of needy children without expressly saying so. 

A third impediment to the enforcement of MEPA and its amendments stems from the 
mixed feelings towards the law felt by ofifrcials within the federal agency most involved in its 
implementation — the United States Department of Health and Human Services (the Department). 
The Department’s Administration on Children, Youth and Families has promulgated a 
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memorandum, including responses to questions fixim the Government Accounting Office, that 
articulates its understanding of what the amendments to MEPA require. To a large extent, that 
memorandum evinces an appropriate understanding of the law. Particularly good is the 
Department’s position that a public agency may not law&lly differentiate between otherwise 
acceptable foster placements even if doing so will not delay or deny the placement of a child. 
Notice should be taken, though, that with respect to this matter the Department is silent with 
respect to adoption. One hopes and that this was an inadvertent omission. Concerning the 
drawing of racial distinctions, the standard that applies to foster care ought to apply as well to 
adoptions. 

Another aspect of the Department’s memorandum that needs clarification is the statement 
that “agencies are not prohibited from discussing with prospective adoptive and foster parents 
their feelings, capacities, and preferences regarding caring for a child of a particular race or 
ethnicity, just as they discuss other individualized issues relating to the child.” That statement is 
unobjectionable so long as it merely declares that agencies may discuss matters related to race or 
ethnicity that are raised by prospective adoptive or foster parents or prospective adoptive or 
foster children. That statement is objectionable, however, if it means that agencies are authorized 
to engage in any sort of cultural competency testing or authorized to portray interracial adoptions 
or foster care as a special category of child placement that is uniquely problematic and thus 
uniquely in need of justification. One of the biggest social and psychological difficulties 
conffonting the subject of adoption and foster care is the idea that interracial adoption and foster 
care constitutes a “problem.” As long as interracial child placements are seen as a problem and 
as long as a burden of persuasion is placed upon people who cross racial lines to create adoptive 
or foster care families, an unspoken discouragement will inhibit people Irom acting as Ireely as 
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they might otherwise do. 

In several places in the Department’s memorandum, moreover, there emerge disturbing 
tensions. On the one hand, the Department acknowledges its understanding that Congress has 
forbidden racial matching — even when racial matching will not delay the placement of a child. 

On the other hand, at certain points the Department speaks as if Congress had not categorically 
repudiated all racial matching. Hence the Department writes that “[a]doption agencies must 
consider all factors that may contribute to a good placement decision for a child, and that may 
affect whether a particular placement is in the best interest of the child. ... In some instances it is 
conceivable that, for a particular child, race, color, or national origin would be such a factor.” 

This statement flies in the face of Congress’ decision to remove race, color, and national origin 
from the menu of possible items that agencies may lawfully take into account in determining an 
appropriate child placement. Worse, the Department writes that “[w]here it has been established 
that considerations of race, color or national origin are necessary to achieve the best interests of 
the child, such faaor[s] should be included in the agency’s decisionmaking.” Here the Department 
seems to be engaged, frankly, in a usurpation of the Congress’ authority to determine public 
policy. Inasmuch as Congress has determined that neither race nor color nor national origin 
should be part of the calculation in determining where to place a child for adoption or foster care, 
there is no justification for the Department, on its own, to assert that such factors should be 
included in agency decisionmaking. If the Department believes on the basis of its research that the 
Congress has made a mistake and should change course it should say so. It should not attempt, 
however, to reserve a power to disregard MEPA as amended, all the while claiming to enforce 
that law. 

A close and somewhat skeptical reading of the Department’s memorandum is warranted 
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because, as is widely known, influential persons and groups within the Department’s bureaucracy 
are hostile to the aims and ethos of MEPA, particularly the amendments to it enacted in 1996. 
For this reason, the Congress will have to be especially vigilant in its oversight to make sure that 
MEPA and its amendments are vigorously enforced. Such enforcement is urgently needed. 
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Chairman Shaw. Thank you, Professor. 

Mr. Kroll. 

STATEMENT OF JOE KROLL, EXECUTIVE DIRECTOR, NORTH 

AMERICAN COUNCIL ON ADOPTABLE CHILDREN, ST. PAUL, 

MINNESOTA 

Mr. Kroll. Mr. Chairman and members of the committee, I 
thank you for inviting me here today. For the record, I would like 
to address a question that Representative Camp asked early on. I 
was alerted yesterday by a staff member of the inconsistency of 
NACAC policy with Federal law in MEPA and lEPA, and spoke 
with my policy committee chair. I haven’t spoken with the presi- 
dent yet, but we will be amending our policy so that it really re- 
flects the practice of our organization as currently implemented. I 
think we probably will just take the old one off the Web site until 
the new one is in place, but I think we could probably do that in 
a short period of time. 

I want to talk a bit about our current practice. I have just dis- 
tributed the posters that we had put together as a result of the Na- 
tional Adoption Month project that was funded under an Adoption 
Opportunities grant with the collaboration of the Dave Thomas 
Foundation for Adoption. Highlighted on the poster are the chil- 
dren from 1997 who have already been placed in adoptive homes. 
One of the things that you will notice is the heavy preponderance 
of African-American children on the poster, but you will also notice 
the heavy preponderance of African-American children who have 
been placed for adoption. Sixty percent of the African-American 
children have been placed. Sixty three percent of the children in 
sibling groups have been placed. These are two groups of children 
who we have said in the past are the most difficult to place. I think 
it’s clear that when we make the children visible, that we are going 
to find adoptive families. 

We do not have data on all of the races of the parents, but we 
do know for example, that the two little girls from Colorado who 
are featured in the cockpit of an airplane were placed as a result 
of a family seeing the poster in a Wendys, while driving through 
Montana. The family, from Alberta, Canada, is white. We do know 
that. We don’t have the statistics on other transracial placements. 

The other thing the poster tells us is how important the fine 
work that you did last year with the Adoption and Safe Families 
Act. Many of the older children who have not been placed are chil- 
dren who have been in foster care for six, eight, and ten years. I 
think that the changes made in ASFA will have an even greater 
impact than the MEPA and lEPA changes on their placement be- 
cause in the future we will have fewer children that are aging in 
foster care. They will be available for adoption within a year or 
two. 

Going back to my testimony now, I did want to make a point re- 
lated to the guidances issued by the Federal Government. I think 
it’s safe to say that I differ with most of the other members of the 
panel. One of the concerns that we have had is that they create a 
great deal of confusion for workers. That on the one hand we’re 
saying that social work practice is involved. Then in the answers 
that HHS gave to the GAO report, which I incorrectly identified in 
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my text but I’ll correct in the final version, were very clear. Every 
time they were asked something specific, the answer was no, you 
can’t do that. But at the beginning there’s I guess the 61-line dis- 
cussion of social work practice. I think in fairness to workers, we 
have to be more clear in terms of what social work practice means. 

The other part of the law that creates a problem for agencies is 
that on one hand we say we want you to actively recruit families 
from the communities that kids come from. That translates into re- 
cruitment of African-American families. Latino families. Native 
American families. But then you have workers in some agencies 
who are afraid to use those families because there are white fami- 
lies who are interested in the same children. That kind of confusion 
and conflict within the law needs to be addressed more directly by 
the department because we’re saying recruit families, and then we 
have people who are afraid to use those families if they are avail- 
able. 

The other point that I wanted to make is in terms of outcomes. 
It is very important that we look at the goal of this MEPA and 
&IEPA, and the goal of ASF A. The goal of these acts has been to 
place children. We need to do everything we can humanly possible 
to place children in permanent homes. We need to put all our re- 
sources there. That should be the measure. Because if we start 
measuring how many transracial adoptions there are, we could get 
caught into a kind of a funny situation. I’m assuming, there would 
be very few, although the data is not available to us, white children 
who are transracially adopted. Does that mean that somehow they 
are disadvantaged? I think it is something that we have to take a 
look at. 

In closing, I want to say, if you look at the points I made at the 
end of my testimony that no child should ever have to wait for a 
family, which is Federal policy across the board and clearly is our 
organizational policy, that children should not be moved from sta- 
ble and loving placements for any reasons, including racial match- 
ing. But there are other reasons that children are moved that we 
also are concerned about, and I hope that ASFA will have taken 
care of. Good foster families who challenge the care of their chil- 
dren have kids removed all the time. That has nothing to do with 
race. It has to do with practice and supervisory activities. All fami- 
lies of all races should have access to children. 

Parents adopting transracially should be made aware of the im- 
pact of that on their children. I have lived for 22 years in a 
transracial adoptive home. We are a successful transracial adoptive 
home. Our daughter still lives with us. She calls us mom and dad. 
As a young Korean woman, it appears that she will remain living 
with us, as she has adopted some of the practices of Korean cul- 
ture, until she is married. So we have an attachment disorder, but 
it’s a positive attachment disorder. [Laughter.] 

Finally, I think that the part of MEPA that we haven’t spent 
very much time on, the recruitment of families from the commu- 
nities the kids come from, is one that we can’t ignore and we must 
continue to be concerned about that issue. Thank you. 

[The prepared statement follows:] 
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Mr. Chairman and Members of the Committee, I thank you for this opportunity to appear before 
you today to discuss implementation of die Intetedinie Adoption Amendments lo the 
Multiethnic Placement Act of 1994. 

I am Joe KroU, executive director of the North American Council on Adoptable Children 
(NAC AC). I also serve as the adoption chair of the National Foster Parents Association and Vice- 
President of Voice for Adoption, a coalition over 50 stete a local and national adoption 
organizations. More importantly I am a parent of two children, one a Transracially adopted infant 
from Korea who is now a young women of 22, 

NACAC represents adoptive parents and parent groups, adoption agencies, adopted children, and 
most importantly the 100,000 "special ne^ children" waiting for families in the U.S. For nearly 
twenty-five years we have b^n involved at tte local, state, tmd national level as advocates for 
these children, 

I want to first congratulate committee meml^js and staff for the critical role they played in crafting 
tlie Adoption and Safe Families Act of 1997, NACAC fully supports this Act and urges it 
members, particularly adoptive and foster parents, to work for full implementation in their local 
communities. When fully implemented it will remove serious barriers lo permanence. Wailing 
children who have faced these barriers will bene0l — they need adults to make decisions in a timely 
fashion so that these waiting children can achieve permanent families. 

I am here today, however, to talk about MEPA and how it has been implemented. T think that there 
have been some problems and there Is work yet to be done. I Uiink MEPA has been interpreted by 
too many as limiting tlie system’s options to place children in families from the communities from 
which they come. I believe that needs to be changed. 

Let me begin by telling you about NACAC’s experiences in the transracial adoption debate and 
what we see and hear about MEPA and lEPA. Then I would like to talk about my own 
experiences and describe what NACAC believes needs to be done. 


NACAC’s Role in tlie Transracial Adoption Debate 

The North American Council on Adoptable Children was founded by transracial adopters in 1974 
and our membersiiip has faced and struggled with this issue. As late as 1984, our conference 
plenary sessions were heated battlegrounds over the issue of transracial adoption. As many of our 
own leaders’ children grew into adolescents, we realized that race played an important role in 
identity and development, and that there was much truth in the arguments m^e by proponents of 
same race placement 

We also tecogmzed that minority adoptive parents were in large part invisible and did not have the 
same opportunities to adopt as white parents. Up until 10 years ago, only professionals spoke out 
on behalf of the concerns of their community. However, as a result of a 1989 Adoption 
Opportunities grant for minority recruitment, my organization began to organize minority paicnt 
groups primarily in the African American community. Today, NACAC has over 40 active 
minority parent group members wiioin have become vocal ^vocates for their children. 

In addition, NACAC’s Board of Directors has increased die number of African American, Latino, 
and Native American adoptive parents to seven of seventeea All of the white adoptive paienLs on 
our board have at least one child adopted transracially, and all of our adult adoptee board members 
have been placed transracially, In many ways, our organization rellects most of the. parlies, and 
the varied perspectives and interests, in the transracial aloplion debate. 

The key principles bring to any discussion concerning adoption and race are our beliefs: 

1 . Every child has a right to a permanent family 

2 . Race plays a role in identity and child development 


MEPA and lEPA 

The Multi-Ethnic Placement Act was passed in 1994 after a passionate debate over racial 
preferences. I met with Senator Metzenbaura diree times prior to passage of MEPA. It was clear 
liiat he opposed two concepts: 

1 . Delaying placements while wailing for racial matches, and 

2. Moving children who haw bond^i vwth famiites especially because of race matching 
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With or without tuce in this equation, I si^jport the Senator’s opposition of these concepts. 

Senator Metzenbaum also understood ite argument that femilies of color were at a disadvantage in 
adoption, particularly in the private s^lor, which controls most adoptions of healthy infants. 

As reported by 60 Minutes in 1992, children are at risk in these situations. The tragic example of 
an African American child who was moved from a while foster family in Ohio to a black adoptive 
family in New York and was then killed, drew public attention to this issue and helped fuel the 
passion. It was clear that states and counties moved children from stable foster homes in order to 
match children according to race. This was clearly not in the best interest of those children. 

While the debate was partially about the rights of children to timely permanence, it was also about 
the rights of adults to parent children. Over 20 c&sss had been filed with the Office of Civil Rights 
regarding discrimination in placement decisions. Each of these involve white adults, including 
both foster and prospective adoptive parents. 

At the same time, advocates for families of color knew that these families did not have the same 
access to adoption as white families. NACAC documented these barriers in our 199 1 publication 
Barriers to Same Race Placement. In addition, our study found that 50 percent of the children 
under two years of age, placed by traditional private adoption agencies, were placed iransraciully. 

As a compromise Miong competing interests, MEPA attempted to achieve three objectives: 

1 . To reduce tlic length of time children wait for adoptive placements; 

2. To ensure that no individual is denied the opportunity to become an adoptive or foster 
parent joie/y on the basis of race, color, or national origin; and 

3 . To facilitate the identification and recruitment of foster and adoptive families that reflect the 
racial and ethnic diversity of wailing children. 

Before the ink was even dry, there were calls to Congress that the Act did not go far enough. As 
early as February 1995 — not four months after implementation — Representatives were arguing that 
Uie Act had fail^ and was not being implemented. In fact, tiie Department of Health and Human 
Services was not required to release rules until April 1995. When these rales were issued, they 
provided strong statements about placeman issues, but a rather weak statement about recruitment 
of families representative of the racial and ethnic diversity of the waiting children. 

In 1996, the Interethnic Placement Act removed the word “solely,” thus removing race, color, or 
national origin as a potential reason to delay or deny placements. 

The Act has goals related to children and parents. The goals related to children are clear and 
unequivocal: 

“that children should not be denied or delayed in placement due to race, color, or national 
origin,..” 

Though previously debated, the child welfare community appears unanimous in its support of this 
outcome for children. However, the goals related to parents may be perceived as in conflict and 
reflect the competing positions in political debates that led up to passage of MEPA and lEPA. 
Advocates for parental access to children of all colors argued for absolute language about 
discrimination against parents. They represented foster families who liad their children moved 
because of racial matching policies, or potential adoptive families who pereeived that Uicy wore 
denied access to children of other races. 

On the other side, advocates for parents of color argued that lliey had been denied access to 
children of their racial and ethnic communities (based on economic status, residence, and race) by 
the system that had Jurisdiction over children from their communities who were in care. Stales are 
now required to recruit families from “the communities kids come from” and to not deny or delay 
placement. Butitisnotalways clear what this means. Let me elaborate. 


FEDERAL GUmANCE 

Having carefully read the federal Information Memorandums (I.M.) for MEPA, I would not want 
to be a social worker. Clear guidelines are simply not provided when workers have multiple 
families to choose from in making placement decisions. 

I.M. 97'04, released June 5, 1997, slates Uiat agencies cannot even consider race or ethnicity, 
except when a “compelling government interesf ’ (a child’s best interest) is at slake. Such 
exceptions, according to tlie Memorandum, “must narrowly tailored to advance the child’s 
interests and...made as an individualized determination for each child” (emphasis added). The one 
example given relates to tire rights of older chdtten wIm must consent to their adoptions. A 
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teenager who objects to being placed with a family of a ceitam race cannot be forced to join that 
family against Ms or her wishes. 

The memo also savs “other circumstances in which race or ethnicity can be taken into account in a 
placement decision may be encountered. However, itis not possible to delineate them all.” In 
fairness to workers, HHS needs to describe other “circumstances” where race may play a role in 
placement 

IM. 98-03, released May 1 1 , 1998, provides answers from the General Accounting Office (GAO) 
study on state’s implementation of lEPA. After an extensive discussion of good social work 
practice and “individualized assessment of a prospective parent’s ability” the GAO says: 

“As noted in the Department’s ori^nal guidance on MEPA, agencies are not prohibited from 
discussing with prospective adoptive Mid foster parents their feelings, capacities and 
preferences rcgaiding caring for a child of a particular race or ethnicity, just as we discuss other 
individualized issues related to the child. However, as the Department has emphasized, any 
consideration of race or ethnicity must be done in the context of individualized placement 
decisions. Mi agency may not rely on generalization about the needs of children of a particulai- 
race or ethnicity, or on generalizations about the ability of prospective parents of one race or 
ethnicity to care for a child of another race or ethnicity.” 

While this answer seems to permit individual assessments, the answer to another question appears 
to contradict this approach. 

Question #10 of I.M. 98-03 asks: “If an action by a public agency will not delay or deny the 
placement of a dtiJd, may that agency use race to differentiate between otherwise acceptable foster 
placements?” The unequivocal answer is no. What is a social worker to think given these 
apparetiiiy comradiciory answers in the same government directive? 

NACAC, as a voice for adoptive parents, has articulated and demonstrated a very clear belief that 
race matters in the placement of children. Because of this belief, we must ask the administration to 
clarify the role race may play in llic placement decision about an individual child. While Mere 
appears to be liule debate over the appropriateness of placing while children with while families, 
social workers express concern that the placement of a African-American or Latino child with a 
family of the same race may be questioned if a white family is also available. 

I believe that it is still legal for social workers to place a white child in a white family. In fact, few 
white children are placed out of race. We don’t have and still need data about this, but in the 
absence of any sMtistics, my best source of information is the 1200 attendees at our national 
coJiference-— which include.s foster and adoptive parents, workers, and policy makers. 1 have also 
consulted with 25 states in the past year, and worked with 30 or more parent groups tluxiughoul 
the U.S. I can identify only three cases where someone told me about a white child being placed in 
a nonwhite family. But I can tell you about hundreds upon hundreds of children of color being 
placed in white families — a practice that began in Me sixties and which continues in large numbers 
today. 

I hpe also heard from many social workers in widely varying parts of this country who seem to 
wring their hands when placing a black or Latino child with a fiunily of the same race. Will Mey be 
sued by eligible white families? Does Me Department provide adequate guidance to social 
workers? Some feel Mat HHS’s hands are lied. Tliey seem required to say race cannot matter in 
placement while good social woik practice and Me reality of race in Mis counu-y diciaies tliat it may 
be in Me best interests of Mat child to place him or her in a famUy of Me same race. 

How can we ask states to recruit families from the communities of color and then make workers 
afraid to place children with Mem? Interpretations of Mis policy which imply Mat race cannot be 
considered misstates or overstates Me law. Further, it seems to have no impact on practice when it 
comes to placing white children. 


OUTCOMES 

Many people say that a goal or outcome of MEPA is to be fair to all children— Mat being 
“colorblind” about placement is somehow more fair. Would those same people think it a measure 
of success that children of color are being adopted transracialiy at higher rates? If so, Men 
hypothetically I would argue that Uie Act has failed because while children do not have equal 
opportunity to be adopted by black and Latino families. 

Examination of Me data v/hen it is available will indicate that more African American and Latino 
children are placed out of race Man white children. Would anyone suggest that Me while children 
are being discriminated against because Mey do not have Me same opportunity to be adopted out of 
race as children of color? I think not. 
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As states are held accountable for implementation, are we iDeasuring the outoomes in terms ol 
children for whom “permanence is not ttekyed” or by counting potential transracial adopters 
(primarily while) whose placements signify “an increase in transracial adoptions,” or by 
documenting the families of color who represent an “increase in placements in those communities 
from which the children come.” What we choose to count reflects what we think is important and 
how we measure success. 

Obviously, one measure of success is in pkdng children, incliKling children of color. Since no 
data is currently available regarding MEPA / lEPA outcome, I would like to share interesting data 
about the outcomes of NACAC’ s Adoption Month Project. Each of you has received Adoption 
Month Posters from the last two years. These are “special needs” children and no one wishes to 
delay their placement in permanent homes for any reason whatsoever. However, 1 would argue 
tliat the issues involved in promoting titeir placement in peiraanent families are not race-based at 
all I am pleased to report that for die group of childr^ featured on each year’s poster, the 
placement mte for children of color and sibhng groups is greater than for while children. In 1997, 
seventy children were featured and to date: 

• 60 % of African American children have been placed for adoption 

• 13 % of while children have been placed for adoption 

• 63 % of children in sibling groups have been placed for adoption 

What do theses number suggest? I believe they suggest that the challenges are not due to delaying 
placement based on race, but in understanding the issues for “special needs” children and 
aggressively recruiting and preparing parents for their placement. We have learned the following: 

1 . Child-specific recruitment works. Making our kids more visible to prospective families leads 
to positive outcomes, such as foster parents deciding to adopt and children being adopted 
across county, state, and even country boundaries. Though we do not have full statistics on 
the race of parents from our Adoption Montli Poster, we do know that two African American 
ghis from Colorado were adopted by a (while) family in Alberta, Canada. 

2. Sibling groups can be placed together if adequate support is provided (most are eligible for 
adoption subsidies). 

3 . The characteristics of the white children suggest that they have more serious emotional 
problems as a result of abuse and multiple placements — and therefore recruitment efforLs may 
need to be even more intense to find families for them. 

We have learned a great deal about how to recruit families for placement of special needs children. 
We have also teamed about the issue of racism, and how it aff«:ts the children of color who an? 
placed in white families. Let me tell you something about my own background and experience. 


RACISM 

For the last 22 years, I have been personally and professionally involved with this issue. I helped 
raise a beautiful Korean daughter who is now a young woman of 22. I have leamied much from 
her and her struggle, with issues of race, identity, and adoption. She is probably stronger today for 
these struggles and her multi-culturism. I know my wife and I are better people for sharing that 
struggle with her. In many ways, we are among the successful adoptive families that Profcssoi s 
Simon and Barih report in their research. 

Though my daughter was adopted internationally from Korea, she continues to feel racial 
stereotyping and differences. She speaks to prospective adoptive parents about the importance of 
race and key issues such as language, cultural differences, and the naming of children. Each time 
she speaks, an uncertain or nervous parent in the audience asks. “Do you have contact with or still 
speak to your adoptive parents.” The answer is yes. She not only speaks to us, but at age 22 lives 
with us and calls us “Mom” and “D:kI.” Some might argue that she has a “positive attachment 
disorder” because in the Korean culture in which sl^ has immersed herself, young adult children 
live with their parents until they are married (and sometimes after they are married). 

Unfortunately, however, the questions from the audience come from people who believe that 
seeking one’s racial and ethnic identity is not accepted or welcome in some adoptive families. My 
daughter knows young Korean- American adoptees who are estranged or completely cut off from 
tlieir white adoptive families because they sought out «)niK«tions with the Korean American 
community and began to identify with their Korean heritage. In my opinion, it should not be an 
“either — or” choice for young adults. However, too many white adoptive families enter transracial 
placements without the knowledge and willingness to make those connections and often fail to 
understand that a child’s search for racial and ethnic identity is both positive and necessary. 
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As a transmcial adoptive father, I mustlioiwr my daughter's struggle and me pain we nave an oeen 
through as we learned the extent to which race has aff^Jled her life and her development. And I 
must also respect and learn from the life experiences and struggles of many other NACAC families 
who have learned from their children about the role of race in our society. 

As transracial adopters in the 70’s, my wife aiwl I (and many others) went blissfully into the 
process thinking we would save children and integrate society by integrating our family. No one 
asked our infant daughter what she thought As white adults we had certain privileges that allowed 
us to pick and choose from where our children would come. White adults have tlie same privileges 
today and MEPA reinforces that notion to such a degree that white people threaten lawsuits to 
assert and protect tliat privilege. 

When we maintain those privileges for white patents, we are asking our transracially-piaced 
cltildren to live in the front lines of societies’ efforts to truly integrate. These children are often the 
only people of color in their neighborhoods, ^hools, and churches. These locations are racially 
homogeneous and primarily while. While these young people are growing up and facing the 
typical adolescent challenges of understanding who they are and learning to be comfortable with 
how others relate to them, who finds them attractive, and how they feel about themselves, they 
often live in places where they see no one who looks like them. Why is it that where adults have 
failed, we have asked children to lead Ute charge toward integration? This is unfair. 


WHAT NEEDS TO BE DONE 

Although there are many areas of disagreement surrounding diis powerful policy issue, I believe 
there are also a'cas where we can agree. In my opinion, there are five common sense guiding 
prindples: 

1 . No child should ever have to wait for a family; 

2. Children should not be moved from a stable and loving placement for any reason, including 
racial matching; 

3. All families, including single parents, (but that’s another issue) should have equal access to 
foster care and adoption; 

4. Parents adopting transracially should receive training that prepares them for the impacts that 
race, adoption, and identity play on children,* and have access to services that support 
them after the adoption is finalized; and 

5. We must be committed to recruiting families in the communities from which Uie children 
come. 

We cannot pretend to be colorblind in placement decisions for African-American and Latino 
children, while maintaining a rigid color-consciousness for while children. 

I repeat, NACAC, as a voice for ^optive parents, has articulated and demonsteated a very clear 
belief that race matters in llte placement of chUdren. Because of diis belief, we must ask the 
administration to clarify the role race may play in the placement decision about an individual child. 
While there appears to be little debate over the appropriateness of placing while children with while 
families, there is concern that llie placement of a black or Latino child with a family of the same 
race may be questioned if a while family is also available. Lei’s end the privileging of while 
families and rccogiii«; the impoitancc of r<xiuiling families for wailing children who arc 
representative of the communities from which they come. 

Thank you. 


^Through a 1996 Adoption C^portunities ^ant, NACAC tes ^veloped three resources for prospective and current 
transracial adoptive parents. One of these lewis, tfw Transracial Trmning Curriculum, is designed for agencies and 
parent support groups who waul to educate groups of prospective parents considering transracial adoptions. In light 
of lEPA restrictioius, we encourage parent support groups to organize these sessions so that a free and open 
discussion of issues can occur outside an agency setting. In this setting, parents can ask honest questions and know 
they will not be judged by their comments. 
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Chairman Shaw. Thank you. I might say that I think the experi- 
ence I have had with my daughter, that’s also an Irish tradition. 
[Laughter.] 

The Members have agreed and in order to go forward with the 
last panel, to submit the questions in writing to this panel and to 
the next panel. So we would appreciate having that privilege to 
submit questions to you and hopefully you can respond to us as 
quickly as your schedule will allow. I want to thank this panel. It’s 
been very enlightening. I think it’s an excellent panel. Thank you 
very much. 

[Questions addressed to Mr. Nadel, Ms. Simon, and Mr. Barth, 
and their respective answers, follow:] 
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GAO RESPONSE TO QUESTIONS ON THE IMPLEMENTATION 
OF THE MULTIETHNIC PLACEMENT ACT OF 1994, AS AMENDED 

1. What did state and county officials tell GAO about the kind of guidance that they 
received from HHS? 

A. State and county officials in the California foster care and adoption agencies we 
reviewed indicated that policy guidance from the Department of Health and 
Human Services (HHS) was insufficient for them to fully understand how to 
implement the act and its amendment State officials characterized the HHS policy 
guidance as "too legalistic." Furthermore, they are waiting for the HHS Children's 
Bureau or the federal National Resource Centers to assist them in making the 
transition from a legal understmiding of the law to casework practice. For their 
part, California officials in two counties-Alameda and San Diego-told us that their 
implementation efforts were hampered by the lack of guidance and information 
available to them, in part, from federal sources. 

Assisting state and local officials to change social work practice remains a 
challenge for HHS. Although HHS took two actions to bolster its formal guidance- 
issuing practical guidance in May 1998 based on our discussions with state and 
county officials in California, and issuing an updated monograph on the revised act 
that was prepared by a National Resource Center-HHS' work in guiding 
implementation of this legislation is not done. At the time of our visits to both 
California counties, we identified actions taken by county officials that were 
inconsistent with the requirements of the 1996 amendment. For example, one 
county drafted an informational document which included permission for 
caseworkers to consider the ethnic background of a child when making placement 
decisions even though the 1996 amendment removed similar wording from federal 
law. Examples such as this are indicative of the lingering confusion by state and 
county officials that we observed during our review and the need for better 
guidance. As HHS Assistant Secretary, Olivia Golden, indicated in her testimony 
before this Subcommittee, implementation of the amended act requires ongoing 
efforts. 

2. Do state adoption agencies know how to put the 1996 law into practice to move 
more children to adoption? 

A. California state foster care and adoption officials understand that the amended act 
does not allow denial or delay of placements related to race, color, or national 
origin. In California, however, the knowledge of county officials is at least as 
important to implementation efforts because counties administer adoption 
programs. When we reviewed two counties in that state, we found that only one of 
the two counties has begun to revise its adoption policies in accordance with the 
1996 amendment. Furthermore, both counties have taken recent action or issued 
policies that reflected a lack of understanding of the provisions of the 1996 law. 
Finally while state training efforts support moving more children to adoption by 
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training county staff who are responsible for recruiting foster and adoptive 
families, training targeted at staff who make adoption placement decisions has 
been lacking. Again, we concur with Assistant Secretary Golden's statement that 
the focus of HHS’ work in the coming years be on affecting change in front-line 
practice. 
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Rita J. Simon 
110 Primrose Street 
Chevy Chase, MD 20815 
301-951-8468 


October 1, 1998 


The Honorable E. Clay Shaw, Jr., Chairman 
Subcommittee on Human Resources 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Shaw: 


Concerning your first question about my testimony on transracial 
adoption and the 1996 act (Why do you think the 1996 law is not 
having its intended effect?) , my best guess is that the social 
workers and others who work most closely on adoption issues at 
the state level and in public agencies do not support it. I say 
"guess" because to the best of my knowledge there are no reliable 
data available on what, if any, impact the 1996 law is having. 

As I indicated in my testimony, I am in the process of collecting 
survey data which I hope to have in the next few weeks. I point 
my finger at the social workers and administrators in state human 
services departments because over the past 25 years, in my expe- 
rience, they have provided the most serious road blocks to trans- 
racial adoptions. 

The answer to your second question (Do most of the contested 
legal cases that you are aware of involve foster parents wanting 
to adopt the child in their care?) is yes. In the 50 or so cases 
that I have served as an expert witness, the parties involved 
have almost always been foster parents seeking to adopt versus 
relatives and/or state agencies. 


If I can be of any more help, please contact me. 

Sincerely, / 

Rita J. Simon 

RJS/hd 
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The University of North Carolina at Chapel Hill 


RICHARD RBAETH, PH.D. SCHOOL OF SOCIAL WORK 

Frank A. Daniels Professor of Human Services 


October 5, 1998 

Honorable E. Clay Shaw, Jr., Chairman 
Subcommittee on Human Resources 
Committee on Ways and Means 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Shaw: 

I am writing to respond to your follow up inquiry regarding testimony before the Subcommittee on Human 
Resources on implementation of The Multiethnic Placement Act and its Amendments on September 15, 1998. 

Question 

The question you raised was: “Some people believe that additional recruitment of minority adoptive parents 
alone is sufficient to remedy the fact ^at minority children have to wait longer for adoptive families, yet you 
seem to disagree, why? 

Response 

In my answer, I will first address the specific question you ask and also touch on a broader question of great 
concern to me: “Will there be enough adoptive families of any color to care for the children currently needing a 
safe and permanent family?” 

There remains some debate about whether full scale implementation of recruitment and retention strategies, that 
have been developed in the last twenty years by the Adoption Opportunities Grantees and others, would result 
in a sufficient pool of minority families to adopt all of the children in foster care. There are a variety of studies 
that have been mentioned over the years as demonstrating the willingness of families of color to adopt, but none 
of them give me much confidence for making estimates. Although I agree that minority families have been 
exceptionally willing to open their homes to children in need of adoption, 1 am not clear that this is sufficient to 
meet the need. In 1993, 1 did an analysis of my own on this issue for a community based recruitment 
consortium in California. My own admittedly imprecise calculations of the available pool of households with 
one or more African American adults in the age group between 25 and 54 in California was that there were 
about 4,244 households that were likely to adopt (using 1990 Census data and NSFG-derived statistics on 
interest in adoption). At that time, there were as many as 5,600 African American children needing adoption in 
California. With sibling placements accounted for, these 5,600 children could be absorbed into these homes. 
Also, additional homes could be generated among families that did not initially express an interest in adoption 
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could certainly be generated. In sum, it is theoretically possible tlmt vigorous recruitment could help to reach 
enough same race families to make a difference, but this would require that an extremely high proportion of 
potential African American adoptive family would be reached, approved, and matched to a waiting child in 
order to achieve the goal of a timely, matched-race placement for African-American children in foster care. My 
experience is that human services agencies do not work with diis level of precision. In adoption, there is a 
great need for flexibility, choice, and openness. Each of these factors makes it more likely iat a given child 
will find a permanent loving home but less likely that each child will find a home. If such flexibility and choice 
is not built in, children can also be placed into adoptive homes that are not suitable or safe. Fortunately, MEPA 
and lEP have made this discussion all but moot because public policy no longer allows for routinely using race 
for adoptive decision making. 

The larger question for our time is “will there be enough adoptive families of any race to adopt the children who 
need homes.” There are at least a half dozen social trends which suggest that this is going to be a major 
question for the next decades. There are only a few trends that appear to work in favor of the notion that the 
children who need to be adopted will be adopted: 


FACTORS WORKING AGAINST ADOPTION RECRUITMENT 

1 . Family sizes continue to get smaller — meaning that there is less room under each family’s “cap” to bring in 
foster and adoptive children. 

2. The proportion of parents who are working is increasing, meanii^ that there are fewer parents who can 
commit as much time caring for children with the challenging characteristics of former foster children. 

3. Housing is becoming more expensive, meaning that moving to larger residences to accommodate sibling 
groups — a longstanding strategy of adopting families — ^becomes more difficult. 

4. The costs of raising children to adulthood are growing, in part because more parents are paying more for 
primary, secondary, and post-secondary education. 

5. There is growing awareness and concern about the information generated by infant brain researchers that 
cognitive and affective structures may be substantially determined by the time a child becomes a toddler. 

6. Reproductive technologies are becoming more flexible, precise and inexpensive, meaning that families can 
more readily be created by means other than adoption. 


FACTORS WORKING TO INCREASE ADOPTION RECRUITMENT 

1 . More children will be freed at an earlier age as a result of ASFA, meaning that families will have a greater 
chance of adopting a younger child. 

2. Because of MEPA/IEPA, families will have greater flexibility in adopting children born in the US, which 
will reduce the likelihood of pursuing international adoptions with their higher costs and greater amounts of 
inconvenience and imcertainty. 

In summary, adoption is a unique and marvelous option for children, but may be becoming a less compelling 
option for parents. In the next decade, we need substantial efforts to ensure that adoption programs are helping 
to reach, recruit, and retain interested or potentially interested families. This will require, at least, that we 
analyze and address issues related to the costs of placement, housing enhancements, adoption assistance levels 


301 Kttsboro Street 
Campus Box 3550 
Chapel Hill, NC 27599-3550 


Telephone: (919) 962-6516 
Fax: (919)962-1486 
E-mail: rbarth@email.uiic.edu 
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that are commensurate with the real costs of caring for children, support for exceptional educational benefits 
(including coverage for children who may need residential care), and post-adoptive services. 

Thank you for considering these ideas and for continuir^ to inform yourself, the Committee, and the public 
about adoption. 

Sincerely, 


Richard P. Barth, Ph.D. 
Frank A. Daniels Professor 


301 Pittsboro Street 
Campus Box 3550 
Chapel Hill, NC 27599-3550 


Telephone; (919)962-6516 
Fax; (919)962-1486 
E-mail; rbarth@emall.unc.edu 
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Chairman Shaw. 

The next panel that we have, Elizabeth Bartholet, who is a pro- 
fessor at Harvard Law School. This is Harvard day I think here. 
We have had Professor Kennedy and now Professor Bartholet. Pat- 
rick Murphy, who is a public guardian. Cook County, Chicago, Illi- 
nois, and William Pierce, Dr. William Pierce, who is the president 
of the National Council for Adoption in Washington, D.C. 

At the conclusion of your testimony, we will also submit ques- 
tions in writing and ask that you respond to them. 

Professor Bartholet. 

STATEMENT OF ELIZABETH BARTHOLET, PROFESSOR, 
HARVARD LAW SCHOOL 

Ms. Bartholet. Thank you. I would like to thank all the com- 
mittee members for being here having these very important hear- 
ings. 

I have spent over a decade of my professional life on issues of 
adoption generally and transracial adoption in particular. I have 
spent a lot of this time trying to analyze what actual policies and 
practices are being implemented by State agencies, something that 
is quite different and more important than what written policies 
reflect. I have spent a lot of time trying to analyze and understand 
the destructive impact of race-matching policies on children, par- 
ticularly black children, and trying to advocate for change, and 
therefore, trying to monitor the effects of legislation like MEPA I 
and MEPA II, as I’ll refer to the Multiethnic Placement Act of 1994 
and its 1996 Amendments in shorthand. 

I want to applaud this committee. I think that what you are 
doing in these oversight hearings is extraordinarily important be- 
cause I think this legislation is so important to child welfare, and 
particularly to the life prospects of black children in our foster care 
system. I also think it is important in terms of what it represents 
in the elimination or attempted elimination of the last vestige of 
State mandated race separatism. 

Enforcement action is vitally important in this area because of 
the extraordinarily deeply entrenched views and practices through- 
out the child welfare system, from the top to bottom of HHS, and 
in child welfare agencies throughout the country. I think that with- 
out vigorous enforcement action by your committee, insisting on en- 
forcement by HHS and others, there will be no significant impact 
of this law, at least in the near or perhaps foreseeable future. Race- 
matching ideology is deeply entrenched. 

I think that the 1996 amendments that you passed to MEPA I 
are extraordinarily important. They gave us law that at least on 
paper eliminates the very problematic loophole in MEPA I that al- 
lowed race as a permissible consideration. I also think the manda- 
tory financial penalties written into MEPA II give us a real pros- 
pect for change. But enforcement action to date has been limited. 
When I listened to Ms. Golden’s testimony, I can only think that 
when she claims that 29 States have changed their policies, she is 
referring to changes in written legislation and written regulation, 
which I have to emphasize to the committee is the least important 
aspect of race-matching policies in this country. 
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When I say I think impact to date is extraordinarily limited, 
what evidence do I have for this, why do I say it? I am giving my 
impressions based on going around the country, attending a mul- 
titude of conferences, talking to people in State agencies, in my 
own State, Massachusetts, and throughout the country, in attempts 
to both assess what is going on in terms of the MEPA legislation 
and also push for meaningful change. 

To categorize what I am seeing and hearing out there, first, it’s 
what I refer to in my written comments as the deafening silence. 
As I listen for the sounds of reaction to MEPA II, and the impact 
of MEPA II, what I don’t hear is very much going on. Now we’re 
talking about a nation in which in 50 States we had State agencies 
systematically using race to match. That was the name of the 
game. The single most important criterion for figuring out where 
kids went was to look at the race of the child and of the prospective 
parents and make that the first and most important order of busi- 
ness, to put kids with same race families. 

If MEPA II was being taken seriously, you would be hearing an 
enormous amount of noise from around the country — screams of 
protest and resistance. You would be getting memoranda from 
HHS on down, from heads of child welfare agencies throughout the 
country, telling social workers to change their practice in meaning- 
ful ways. That is not happening throughout the country. So the fact 
that mostly it’s silence out there, that we got the HHS tough 
sounding “Guidance” but almost nothing else is extraordinarily tell- 
ing in itself. 

Second, the noises one does hear, the noises I hear, primarily are 
not anything to do with MEPA enforcement. It’s to do with resist- 
ance and evasion. Let me give some examples. There are claims 
that the law doesn’t mean what it says it does. It was terrific to 
hear the Chairman today say that the law means that race can’t 
be taken into consideration. That is the obvious meaning of the 
1996 amendments. But if you listen to what child welfare experts 
and leaders around the country are saying to their followers, much 
of it has to do with claims that MEPA II can be read to say that 
actually race can be taken into account as long as it’s done in a 
discretionary way. 

Two, there are regular claims made out there that the main pur- 
pose and point of the law is actually contained in the recruitment 
provisions, recruitment on a non-discriminatory basis. So a mes- 
sage that’s being put out to social workers throughout the country 
is the main point of this law is go out and recruit minority race 
families. The obvious implication of that is that if you do recruit 
actively enough you can continue to do same race matching without 
holding kids for intolerable periods of time. 

Third, there is code language that’s being used — I’m almost fin- 
ished — to instruct social workers to continue doing what they are 
doing. So that there is a lot of talk about how we can continue to 
do, and of course the law wasn’t meant to prohibit, “good social 
work practice.” This is clearly understood and meant to convey the 
sense that good social work practice means of course you take race 
into account because we all know, we social workers, that that is 
what you are supposed to do. Cultural competency is I think clearly 
understood as euphemistic code language designed to convey to 
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people that they should continue doing the race-matching they 
have always been doing. 

Finally, there are what I categorize in my written remarks as the 
diversionary tactics, the endruns. You see a renewed reemphasis on 
the importance of kinship care because everybody knows that if you 
place with kin, you manage to place with same-race families. There 
are new practices being promoted out there, family group decision- 
making, for example, which sounds as if it’s only about having fam- 
ilies make decisions about where kids go in conjunction with social 
workers. The first conference I went to on family group decision 
making, the overhead projection said, “What are the major reasons 
we want to do this? One, to avoid transracial placement.” 

So in conclusion, my sense as I look at what is going on today 
is that it’s tremendously familiar from the efforts many of us were 
involved in the 1950s and 1960s to enforce the mandate of Brown 
V. Board of Education. The major difference I see is that we don’t 
have today the group of public agencies and private organizations 
involved in the business of enforcing the rule of law that we had 
then, like the NAACP Legal Defense Fund. That is why I think 
this committee’s work is so important, pushing for some organiza- 
tional support, because without organizational support, there will 
be no meaningful change. 

Thank you very much. 

[The prepared statement follows. Articles are being retained in 
the Committee files.] 
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WRITTEN STATEMENT OF ELIZABETH BARTHOLET 
Hearing on Implementation 

of the 1996 Interethnic Adoption Amendments to the Multi-Ethnic Placement Act of 1994 
Subcommittee on Human Resources of the Committee on Ways and Means 
U.S. House of Representatives 

My name is Elizabeth Bartholet. I am the Mortis Wasserstein Public Interest Professor of Law at 
Harvard Law School, where I have served on the Faculty since 1977, specializing in civil rights, 
family law, child welfare, and adoption issues. I applaud this Committee’s action in convening 
this hearing to consider issues involving implementation of this legislation which has such 
potential to improve the prospects of children in need of nurturing homes. 

I have been actively involved for more than a decade in research, writing, and advocacy related to 
race and adoption issues, including in recent years work designed to assess the impact and 
promote the implementation of the Multi-Ethnic Placement Act of 1 994 (hereafter MEPA I) and 
the 1996 Amendments to that Act (hereafter MEPA II). My writings in this area include: “Where 
Do Black Children Belong? The Politics of Race Matching in Adoption,” 139 U. Pa. L. Rev. 1163 
(1991); “Race Separatism in the Family: More on the Transracial Adoption Debate,” 2 Duke I. 
Gender L. & Pol’y 99 (Spring 1995); “Private Race Preferences in Family Formation,” 107 Yale 
L.I. 2351 (May 1998); and FAMILY BONDS: ADOPTION & THE POLITICS OF 
PARENTING, Houghton Mifflin (1993), “Adoption and Race,” Chapter 6, pp 87-1 17. In the 
Peimsylvania Law Review article I laid out in great detail the nature of the racial matching 
practices implemented by child welfare agencies throughout the nation, the harm they caused to 
minority race children as demonstrated by the empirical literature, and their inconsistency with the 
Constitution of the United States and with Title VI of the 1 964 Civil rights Act. I have also 
written various oped articles and letters to the editor dealing with these issues, two of which are 
attached hereto. 

I have been conscious for many years of the difficulty of enforcing legal rules prohibiting racial 
barriers in the adoption area, because of the entrenched attitudes held by so many in the child 
welfare field. Prior to the passage of MEPA I noted that child welfare agencies systematically 
ignored the established rule of law which at the time made it clear that race should not be used in 
any absolute or determinative way. See, e.g., Bartholet, Where Do Black Children Belong, supra, 
139 Perm. L. Rev. at 1252. I argued then and in connection with the drafting and passage of 
MEPA I and MEPA II that it was essential for federal law to ban any consideration of race in the 
child assignment process, because if the law permitted some consideration of race those in the 
field would use this loophole to continue their systematic race matching practices — practices 
which have a disastrous impact on black children’s opportunities to find nurturing permanent 
homes. I also believe that for government agencies to favor the formation of same-race families 
and oppose the formation of transracial families by using race as a consideration in making foster 
and adoptive placements, is wrong as a matter of principle and inconsistent with federal 
constitutional provisions governing race. 
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For these reasons I supported with great enthusiasm the passage of the 1996 Amendments to 
MEPA I. I saw these Amendments as eliminating a major flaw in MEPA I, by deleting the 
provision that allowed race as a permissible consideration. I also saw the new enforcement 
provisions which were designed to subject agencies to mandatory financial penalties as 
enormously significant. 

I continue to believe in the potential of MEPA II to eliminate the racial matching policies that 
characterize child welfare agency practice throughout our nation. However I do not believe that 
MEPA 11 has had a significant impact to date, or that it will have a significant impact without 
vigorous enforcement action on the part of the federal government. I welcome action by this 
Committee pressing for such action. 

Many assume that the mere passage of MEPA n means that things must necessarily change. This 
is simply not true. As I wrote recently in the Yale Law Journal: 

There is enormous resistance to the principles embodied in this law, and it appears so far 
to have had little impact. State social service agencies tend to be committed from top to 
bottom to preserving their race matching ways. Private foundations and non-profit child 
welfare groups have joined forces with public agencies to promote “kinship care”, in part 
to help ensure that children in need of homes remain within their racial group. “Cultural 
competence” is one of the code phrases in the post-MEPA era for assessing whether 
agencies remain sufficiently committed to same-race matching, and are doing enough to 
recruit families of color to make same-race placement possible. The United States 
Department of Health and Human Services, responsible for enforcing MEPA, is peopled 
with child welfare traditionalists imbued with the same-race matching ideology, and has 
done little to date to ensure that federally funded state adoption agencies live up to the 
MEPA mandate. MEPA II may someday have a significant impact on public adoption 
agency practices, but for now race matching by the state is alive and well.* 

I have written at greater length on these issues in a draft manuscript as follows: 

Excerpts from Bartholet, NOBODY’S CHILDREN: RE- VISIONING CHILD WELFARE 
POLICIES ON ABUSE, FOSTERCARE AND ADOPTION© 

MEPA was clearly designed to achieve massive change in the nation’s public foster and 
adoption agencies’ policies. These agencies had been using race in a systematic way to 
categorize waiting children and prospective parents, and to make matching decisions in the 
foster and adoption placement process. Race matching had been one of the most 
important decision-making criteria. It had been considered so important that children had 
been regularly held in foster or institutional care, rather than placed in adoptive homes, 
simply because same-race matches were unavailable, even though social workers knew 


'Bartholet, “Private Race Preference in Family Formation,” supra, 107 Yale L.J. at 2354. 


2 



112 


that delay and denial of adoptive homes were likely to do children serious damage. Race 
had outweighed virtually all other parental fitness factors, and social workers had 
drastically altered their traditional selection criteria for minority race adopters, in their 
desperation to find same-race matches for the waiting black children. 

ButMEPA appears so far to have had almost no impact. Nor is there any evidence of the 
kind of enforcement activity that makes change in the near future seem likely. The U.S. 
Department of HHS, responsible for administrative enforcement, has been awfully quiet 
since issuing its tough-sounding Guidance. State officials responsible for bringing their 
agencies into compliance with MEPA are similarly quiet. Listening to the sounds of child 
welfare activity coming from around the country one gets no sense that the revolutionary 
change called for by MEPA is in the works. There is instead a deafening silence. All 
seems to be going on more or less as usual. There have been some changes in the -written 
laws and policies that had demanded race matching, because it is always problematic to 
have written laws or regulations that are blatantly illegal. But the most common and most 
extreme race matching policies have always been unwritten. For there to be real change 
federal and state officials have to send forth clear instructions to child welfare workers 
throughout the systems in the fifty states that a new order prevails, and they are to change 
their practices accordingly. The 1997 HHS Guidance was a start on the job that needed to 
be done, but there has been no adequate follow-up activity. The problem seems to be that 
those in charge of enforcement and compliance are, for the most part, believers in the 
tradition of race matching. 

While enforcement activity is limited, the MEPA resistance movement seems quite active. 
Soon after MEPA II’s passage, newsletters fi'om various child welfare organizations 
promoted creative “interpretations” of its provisions. They argued that MEPA n could be 
read to allow some use of race, so long as race was not used to delay or deny placement, 
conveniently ignoring the fact that the main point of MEPA II was to eliminate the 
provision in MEPA I allowing race as a permissible eonsideration. At child welfare 
organization conferences and meetings it is hard to find any discussion of MEPA 
implementation. There is instead talk about the “problems” posed by MEPA. There is talk 
about the importance of interpreting MEPA so as not to prohibit what “good social work 
practice” clearly requires, in a context that makes it clear that such practice should involve 
race matching. There is talk about the only aspect of MEPA that even arguably supports 
race matching — the provision in the 1994 act that required that State plans provide for the 
recruitment of foster and adoptive families that reflect the ethnic and racial diversity of 
children needing homes. Race matching advocates have seized on this provision, which 
was unfortunately not repealed by the 1996 act, and often talk as if it was the essence of 
what MEPA is about. This kind of thinking has even found its way into one part of the 
federal HHS Guidance. Despite the strong strict scrutiny language incorporated 
throughout the Guidance, one section of the document states: 

Active, diligent, and lawful recruitment of potential foster and adoptive parents of 


3 



113 


all backgrounds is both a legal requirement and an important tool for meeting the 
demands of good practice.,,. 

What is this supposed to mean other than that “good practice” may demand race matching? 

There is also a lot of talk at these conferences and meetings of “cultural sensitivity.” The 
phrase has been carefully chosen. Who can be against cultural sensitivity? Surely it must 
be a good thing, even if use of race in the placement process is illegal. If you look and 
listen carefully it becomes clear that cultural sensitivity is being used as a euphemistic cover 
understood by all those in the field. 

Resistance to the MEPA mandate is the order of the day. It comes in an endless variety of 
forms. Most of them are invisible to those who aren’t intimately familiar with the workings 
of the child welfare system. They are also incomprehensible to those who don’t understand 
the profound commitment that many in the system have to the notion that children belong 
with their racial and ethnic group. What’s easy for all to see is the superficial changes. 

Thus in California, one of the three states in the nation which had a law requiring race 
matching, passage of MEPA meant repeal of the race matching law. But this change 
merely seratched the surface. In California, as elsewhere, it was the unwritten policies on 
race matching that were the most significant. What is key now is who runs the system and 
whether they are committed to the fundamental changes required by MEPA. Herein lies 
the problem, 

MEPA I’s passage inspired the creation of a privately funded task force in California to 
consider the adoption and race issues and assist in the development of public poUcy. This 
might have seemed a promising development for those interested in MEPA implementation. 
The “Adoption and Race Work Group” issued its preliminary draft report in 1996, and then 
its final report, adapted to include reference to MEPA H, in 1997.^* The Report was 
supposedly designed to help state and local child welfare policy makers and practitioners 
understand and implement the new laws. Asked for my comments on the preliminary draft 
report, I reviewed it and found a manifesto for resistance.^ 

This draft report became the final report, with no significant changes in tone or substance. 
Although the final report referred to the revisions made by MEPA E, it failed to reflect 
their real import. According to the report race could and should still be taken into account 
in placement decision making so long as it was done on an individualized basis. 


Adoption and Race: Implementing the Multiethnic Act of 1994 and the Interethnic 
Adoption Provisions, A Report by the Adoption and Race Work Group. Convened by the Stuart 
Foundations, May 1997, San Francisco, CA: The Stuart Foundations. 

^ Letter from Elizabeth Bartholet to Richard P. Barth, 6/27/96. 
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In Massachusetts I have had more direct personal e5q)erience with the resistance to change 
in race matching policies. DSS has readily admitted that it exercised an across-the-board 
preference for same-race matching. For many years media stories have documented the 
extremes to which the State Department of Social Services has gone in order to keep 
children within their racial, ethnic and other communities of origin. Children have been 
held in foster care rather than being placed in waiting other-race families. Children have 
been placed with parents previously found guilty of serious felonies, including physical and 
sexual abuse, because of DSS’ apparent inability to find more appropriate parents within 
the limited racial community it will consider. While DSS has regularly denied that it kept 
black children in foster care rather than place them transracially, an internal DSS report 
helped give the lie to that claim. Together with a handfiil of other children’ s rights 
advocates, I saw MEPA as providing an opportunity for achievmg significant change in 
DSS policy. At a meeting with the DSS officials in charge, their commitment to 
maintaining the status quo was apparent. They repeated their standard official position that 
race was not used to delay placement, but admitted that no memo had ever gone out to 
social workers telling them that this was the policy. They saw nothing in MEPA requiring 
any action on their part, in the absence of specific instructions by the U.S. Department of 
HHS, and it was clear that to date HHS had done little to push them. After the passage of 
MEPA I, HHS had apparently required only that DSS revise their written regulations so as 
to limit the use of race, telling social workers that they should consider it simply as one 
among the various other factors they used in decision-making. When we pointed out that 
MEPA n clearly prohibited such generalized consideration of race, the DSS officials 
indicated that they planned to take no action to change even their written regulations until 
specifically instructed by HHS. To date, now more than two years after passage of MEPA 
n, DSS has put out no general proclamation informing social workers and prospective 
parents that a new order reigns, and that race will not be used in any categorical way, and 
will be limited to only the kind of exceptional circumstances indicated by the HHS 
Guidance. At the end of the meeting we asked whether there was any way in which we 
could be helpful to DSS in implementing MEPA. They indicated interest in our help only 
in satisfying the recruitment provisions — the provisions that encourage recruitment of 
minority race parents so as to create a parent pool which reflects the racial breakdown of 
the group of children in foster care, the only part of MEPA arguably supportive of race 
matching goals. 

There is every reason to think that similar stories could be told about other states’ reactions 
to MEPA. Resistance in the form of evasion, avoidance, and non-action, is commonplace. 

Resistance also takes the form of promoting policies which serve the goal of keeping 
children within the racial community, but can be justified in other terms. Kinship care has 
been promoted over the last couple of decades both because it keeps children within the 
extended family group, anal because, by doing so, it almost always keeps them within the 
racial group as well. Policies favoring foster placement in the same community as the 
child’s family of origin have been promoted on the grounds that they minimize disruption 
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for the child, especially in cases where the child will eventually be reunited with the birth 
family. But these policies also generally serve to keep the child in its racial community of 
origin, given neighborhood segregation patterns. 

Child welfare traditionalists have been pushing enthusiastically in recent years for the 
expansion of kinship care. They fought for a broad exception to the Adoption and Safe 
Families Act’s general requirements that children be guaranteed an early permanent home, 
so that children could be kept in long-term kinship foster care. They are promoting 
subsidized long-term guardianship, and “Family Group Decision Making.” 

Child welfare traditionalists have also been pushing in recent years for renewed emphasis 
on the goal of local placement. They have promoted forms of foster care which can work 
only when birth and foster families live near each other, such as family-to-family care where 
foster families are supposed to help birth families develop the capacity to take care of their 
own children. 

Obviously those who support kinship care and local placement policies have a variety of 
motivations. But there is also no question but that for opponents of transracial placement, 
these policies function as convenient endruns around the new MEPA mandate. 

The resistance to MEPA brings to mind the resistance to Brown vs Board of Education, 
the 1954 Supreme Court case ruling state segregation of educational institutions 
unconstitutional. But a major difference is that there were major governmental and private 
institutions committed to fighting the battle to enforce Brown and dismantle segregation. 
Race matching ideology is in many ways more entrenched, at least in the places that seem 
to matter in terms of child welfare policy. The U.S. Department of HHS, responsible for 
enforcing MEPA, state social service agencies, and private foundations and non-profit 
groups involved in child welfare issues, all tend to share the race-matching commitment. 
While there may be generalized popular support for knocking down racial barriers to 
adoption, of a kind that helped make MEPA’s passage possible, so far there is not the kind 
of organizational support that makes change happen. 
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Chairman Shaw. Thank you. 

Mr. Murphy. 

STATEMENT OF PATRICK T. MURPHY, PUBLIC GUARDIAN, 
COOK COUNTY, CHICAGO, ILLINOIS 

Mr. Murphy. Thank you. I am the public guardian of Cook Coun- 
ty, Illinois, which is Chicago and the suburbs. I supervise a staff 
of 300, including 150 lawyers. We act as lawyers for abused and 
neglected children both at juvenile court and then in lawsuits 
against the State of Illinois. I represent the bottom of the food 
chain here. I don’t know about the large issues. All I can tell you 
is what goes on on a local level. A, no judge and the State agency 
do not know anything about this law. In principle they do, but 
when it comes down to reality, everyone believes that you are sup- 
posed to look for a same-race family first before you move on to 
look for a different race family. It is much like in the old days 
when real estate agents would direct blacks into a black neighbor- 
hood and away from a white neighborhood. That is basically what 
goes on in the child welfare arena. They direct kids into black 
homes. 

I was in a home a few years ago where there were six infants 
under the age of one lined up against the wall in a foster home. 
The foster parents were trying to do a good job. They were decent 
people. But you can’t tell me that you couldn’t take those six kids 
and put them in six separate homes and that they wouldn’t do 
much better than being in a foster home that was really an old 
fashioned orphanage. But from the agency’s point of view, they are 
able to keep the black kids together in a black culture. You can see 
where they are coming from. 

We have a temporary shelter for infants in Chicago. A few years 
ago there were 329 kids there, 300 black, 19 white, the rest other 
race. After six months, there were 75 black, two white. After a 
year, 20 black, no whites. In other words, the white kids get placed, 
same race homes. The blacks don’t. What happens is we have an 
enormous white pool, not only in Chicago, but L.A. and New York 
are the same, and a very tiny black pool for the black youngsters. 
So you just don’t have the resources. 

There was another case I had where, this was after the 1994 act 
was passed, before the 1996 act was passed, a kid named Javonte 
was skull fractured, six months old. The agency went through 21 
attempts to place the kid in black homes. Then a white foster 
mother came forward and said I’ll take the kid. They actually 
charted in their charts, staff advised the woman that the agency 
is still seeking same-race placement as the possibility has not been 
exhausted after 21 attempts and return home goal is still there. Ul- 
timately they did get the kid in a black home. This was after your 
1994 act was passed. No matter what the woman from HHS says, 
it ain’t being followed. 

It reminds me of my young days as a prosecutor when the judge 
would say to some cop who brought in some guy which was clearly 
a bad search, say “Don’t do that again, officer” and then he’d wink 
at him. That is what is going on with HHS. If you folks in Wash- 
ington sit here and believe it’s anything different, you are living in 
a different world. 
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I had a case involving a 16 year old black girl who was sent up 
to Wisconsin because she had been raped in foster care. She had 
some sexual issues. When it came time for her to be released, she 
said “I don’t want to go back to Chicago. I want to stay here.” She 
did not want to deal with all the bad stuff she had gone through. 
The agency went up there and actually said no, you have to go 
back to Chicago because this is a white area you are living in here 
and a white culture and you have got to go back to your black cul- 
ture. Ultimately we brought the case back before a judge, who inci- 
dently was African-American, and ringed the agency out and said 
you can’t do this thing. The kid did come back, but we filed a beef 
with HHS about it. What did they do? They come back and say yes, 
there probably was race discrimination here, but the consider- 
ation — then they gave the State agency a guideline. They said in 
the future, if you are going to discriminate on the basis of race, you 
have got to do it in a narrowly tailored way to advance the child’s 
best interest and be made as an individualized determination. Now 
come on. Any person with any reasonable intelligence is going to 
say well the next time we do it, we’re going to have an individual- 
ized plan and say this is all part of it. That is what is going on. 

So that my suggestion is that the agency — Congress has to come 
out and tell HHS you have got to get the word that you can not 
discriminate. I am not one that is going to argue that a white home 
is no different than a black home for a black kid. I think under 
most circumstances I would rather have a same race placement. 
But we have to look at the reality. The number of homes are not 
there. I went through the figures. In Cook County, for every black 
kid that’s available for placement there are 50 other black people, 
men, women and children. For every white kid that’s available for 
placement, there’s 800 other white men, women, and children. So 
the odds are stacked against the black kids. Now we go to sibship 
foster care. It has saved foster care. It is a great idea. I am not 
against it. But we are stuffing kids frequently into very bad sibship 
foster homes. Most of the abuse we see in foster care comes out of 
relative foster homes. That is because it’s not unusual for a mother 
or father to abuse a kid that comes from a highly dysfunctional 
family. So we take the kid away from dysfunctional mom, give him 
to dysfunctional aunt. Then we say gee, I wonder why the kid got 
raped in foster care. So that we have to be very careful of that as 
well. 

I had another example of a black girl — a white girl placed in a 
black home who was doing extraordinarily well. Again, the agency 
you could see tried to use the individual treatment plan. They said 
the girl should be removed from this black home. She wanted to 
stay. She was six years old. The black couple were wonderful peo- 
ple. We wanted her to stay. They said listen, they sent two social 
workers down. You could see where they are coming from. They 
interviewed the black parents on only one occasion, the white par- 
ents on five occasions. Never interviewed the black natural chil- 
dren, interviewed the white natural children on two occasions, and 
said the girl should be brought back, for among other reasons, be- 
cause she eats her vegetables, picks up all her toys, and is doing 
extraordinarily well in school that hints she is trying too hard and 
that must mean she really wants to get out of the home. 
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We sit back and we say well this is absurd. But that is the kind 
of stuff we deal — I see my time out, we deal with at the bottom of 
the food chain. I just ask that you get the word through to those 
folks. If it goes on like this in Chicago, we’re talking 6 million peo- 
ple in Cook County who know what is going on, it’s everywhere. 
Thank you. 

[The prepared statement and attachments follow. Additional arti- 
cles are being retained in the Committee files.] 
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STATEMENT OF PATRICK T. MURPHY, COOK COUNTY PUBLIC GUARDIAN, 
TO THE SUBCOMMITTEE ON HUMAN RESOURCES 
OF THE COMMITTEE ON WAYS AND MEANS 
September 15, 1998 

As Cook County Public Guardian, I am appointed to represent about 38,000 
foster children as attorney and guardian ad litem . I am in charge of an office of 300 
people, including 1 50 lawyers. In addition to our representation of abused and 
neglected children, we also act as guardian for approximately 400 elderly disabled 
individuals and $40 million dollars of their assets. I have practiced in the juvenile 
justice/chiid welfare system for thirty years. Ir, that time, I have argued and litigated 
cases at every level of the state and federal judiciary, including the United States 
Supreme Court. I have written many articles and two books on my experiences. 

Eighty-eight percent of our child clients are African American. Having labored on 
the seamy underbelly of society for more than three decades, I recognize the 
importance of placing children with foster parents of a similar background, when 
possible. However, because of the disproportionate number of African American 
children who need foster care, race matching is often impossible. Nevertheless, many 
bureaucrats in the child welfare establishment continue to ignore the larger number of 
available white foster homes and insist on shoving African American children into an 
overextended and at times inadequate black foster home networx, without regard to the 
quality of care and, more importantly, the future implications for the children. 

Bureaucrats who subscribe to this separatist philosophy come from both races. 
From their point of view, it is better to place an African American child with a succession 
of black foster parents, or even in an inadequate foster home, than to place the child 
with white parents who are willing to adopt. They argue that the child will lose his 
cultural heritage, which appears to be more important to them than the child’s mental 
health, i have seen hundreds and thousands of children chewed up and spat out the 
revolving doors we call our foster care system, sacrificed on the altar of political 
correctness, as defined by social workers and bureaucrats. 

And what exactly does this altar look like? A few years ago, I visited a foster 
home where six infants all under the age of one year were crammed, crib to crib, into 
one bedroom. The foster parents were very decent, hard-working folks, who were 
trying their best. But you can’t tell me that these six infants were better off with these 
overextended, if well meaning foster parents, than they would have been if each was 
placed in a separate home-even with white parents. 

Because of the large number of cocaine babies who have been abandoned by 
their parents in Chicago, the Illinois Department of Children and Family Services, 

DCFS, has resorted to placing infants in temporary shelters until a foster parent of the 
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"right race" can be found. A couple of years ago, DCFS was warehousing 329 children, 
ages birth to three, in one facility. Of these children, 300 were African American, 19 
white, seven Hispanic and three of unspecified race. The figures were even worse for 
children who remained at the shelter more than three months— 67 were black, three 
white and three Hispanic. Of the 75 who languished more than six months in the 
shelter, 70 were black, two white and three Hispanic. All 20 of the children who 
remained at the shelter for more than a year were African American. All of the white 
and Hispanic children had been placed in homes by that time. I guess the bureaucrats 
got their way. At least these black kids were not placed with white foster parents. 

Child care workers who subscribe to the philosophy of race matching argue that 
transracial adoption is detrimental to the black community as a whole because it 
disperses black children, who are then assimilated into white society. They insist tt.at a 
black child must grow up in a black family in order to learn how to survive in a racist 
society. Although there are studies that contradict this notion (see Kleiman, 30 Coium. 
J. Law and Soc. Prob. 327, 354), I am not here to debate the issue. 

The simple fact is that in the juvenile justice/chlld welfare arena, we are not 
dealing with the best of ail possible worlds. In most situations, 'we can only try to take 
the action that we hope will hurt the child the least. Children come to us from 
neighborhoods, and often homes, that are like war zones, where survival is a daily 
struggle. Most are bom with crugs in their systems. In the majority of cases, the father 
is uninvoived, if not unknown. Many of the mothers, while well-meaning, have become 
so overwhelmed that they have given up hope. 

If we place children who already have several strikes against them with parents 
of a different race, will this cause problems? Of course. Will these problems be 
insurmountable? No. Isa stable home, regardless of race, better for a child than 
bouncing from foster home to foster home, or being placed in an overcrowded, under- 
resourced, but same-race home? Absolutely. 

In my experience, the federal acts passed in 1994 and 1996, that prohibit racial 
discrimination in foster placement, are honored more in the breech than in the 
observance. Let me give you some examples. One of my clients, Javonte, was six 
weeks old when the court removed him from the custody of his mother, who had 
abused him so severely that he suffered a dislocated hip and a skull fracture. DCFS 
specifically limited its search for a home for Javonte to African American foster parents. 
The caseworker contacted 21 black foster parents-ail of whom declined the child. 
Shortly thereafter a white foster mother, who had heard of Javonte's plight, phoned to 
offer Javonte a foster placement. Later this foster mother showed up in person at the 
agency to ask about Javonte. The caseworker discouraged the woman, charting in her 
notes: "Staff advised [the white foster mother] that the agency is still seeking same 
race placement as the possibility had not been exhausted and the return home goal 
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had not been ailed out." Ultimately the agency did find an African American home for 
Javonte-with five other foster children under the age of five. 

In August 1997, we represented a child who was taken from her parents’ custody 
when she was eight years old, due to physical and sexual abuse. After she was 
sexually abused in a foster home, she was placed in a treatment facility in Wisconsin. 

At age 1 6, she was ready for discharge. The girt told her social worker that she did not 
want to return to Chicago. She explained that she wanted to stay as far away as 
possible from the place where such bad things had happened to her. The girl was 
African American; the caseworker white. The caseworker refused the giri's request, 
insisting that she should return to Chicago from the predominantly white, rural area 
where she was living in Wisconsin, because she was out of touch with her African 
American, urban culture. The caseworker also complained that there were too few 
African American foster homes in Wisconsin. Ultimately, we went to court. After 
receiving a scolding by a judge, who incidentally is an African American woman, DCFS 
backed down and allowed the girl to remain in rural Wisconsin. (I attach as Appendix 1 
a newspaper article describing the case.) 

When we began to realize the pervasiveness and intransigence of DCFS's race 
matching policy, our office filed a complaint with the Office of Civil Rights of the 
Department of Health and Human Services (OCR). On August 27, 1998, we received a 
response from HHS, which I wish to submit as an exhibit. OCR concluded that DCFS 
"possibly violated certain provisions of Title VI and its implementing regulation...." 

DCFS signed a resoiution promising to correct these "possible" violations. See page 1 . 

However, in the Remedial Action section of the report, OCR has outlined a plan 
which is actually Just a watered down version of DCFS’s own discriminatory practice. 
The OCR's suggestions mirror HHS’s regulations. For instance. Point 1A states that: 

The consideration of race in any particular child’s case must 
be narrowly tailored to advance the child’s best interest and 
must be made as an individualized determination. 

Section B explains that the use of race as a criterion “must be based on concerns 
arising out of the circumstances of the individual case.” 

Thanks to this broad hint by OCR, in order to avoid placing a child with foster 
parents of a different race in the future, the worker will only have to make a notation 
that the placement was the result of an "individualized determination” "narrowly tailored” 
"to advance the child's best interest." In this way, the worker, like DCFS and the 
Pharisees, will be abiding by the strict letter of the law, while ignoring its spirit. 

Earlier this year I tried a case involving a six-year-old girl who, for two years, had 
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been placed in an outstanding foster home in the state of Texas, DCFS placed her in 
Texas in an attempt to reunite her with parents, who tried to suffocate her as a 
newborn, and had shown only sporadic interest in visiting her before they moved from 
Illinois to Texas. We objected that the parents were a bad gamble for rehabilitation. 
When our prognostications proved accurate, DCFS then decided to move the child 
back to Illinois to live in a former foster home. Since the girl was white and the Texas 
foster parents were African American, I suspected that institutional racism was at work. 
The girl desperately wanted to remain in the Texas home, where the parents were 
providing as good a foster home as I have seen in my 30 years of working in child 
welfare. 

When we went to court to block the move, DCFS sent a team of social workers 
to interview both sets of foster parents, allegedly to determine what would be in the 
child’s "best interest." After reading the social workers' report, I was convinced that this 
was a case of institutional racism, with the agency insisting on placing the child with 
parents of the same race. 

in their investigation of the Texas placement, the social workers learned that the 
child was doing superior work in school, picking up her toys, and eating all her 
vegetables. I wanted to send my own kids there to see if this family could work the 
same magic on them. The social workers had a completely different angle. From the 
sinister evidence of the child's model behavior, they concluded that the child was trying 
so hard to be good because she was insecure, and deep down she really wanted to 
return to Illinois. In effect, they devised an “individual plan", that it was in the child's 
best interest to be removed from the Texas family and redeposited in Illinois. 
Apparently, they believed it was in her best interest to turn up her nose at vegetables, 
strew her toys about the house, and perform poorly in school. 

1 0 stack the deck even higher against the African American family, the social 
workers conducted five interviews in a relaxed setting with the white family, two of 
which included their children. In their report, the social workers referred to all the white 
family members in a chummy fashion, using their first names. 

By contrast, the social workers did not conduct a single interview with the 
biological children of the African American foster parents, although one is a straight A 
student in college and the other is an Air Force recruit. Indeed, the social workers 
failed even to mention these children by name. They referred to the parents, in a 
pointedly sterile fashion, as “Mr. and Mrs. Jones.” The social workers interviewed Mr. 
Jones once, but only fleetingly. They interviewed Mrs. Jones twice, but only under the 
most difficult of circumstances. 

The social workers barged into the Jones' home and told the six-year-old girl that 
they had come to decide whether they should send her back to Illinois. When the girl 
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unceremoniously ferried the social workere' suitcases to the door and clung to her 
foster mother's legs, the social workers interpreted her behavior to mean that she really 
wanted to return to the white foster home. 

Fortunately, we were able to get before a good judge who ordered DCFS to 
leave the child in Texas. The judge ruled that the African American couple should be 
able to adopt the six-year-old. However, an appeal was immediately filed and the case 
is now languishing in the Illinois appellate courts. 

To understand the practical problem with race-matching, you need only look at 
the numbers. Again, the deck is stacked against African American children. In Cook 
County, approximately 88% of the 40,000 foster children are African American, while 
only about one-third of the County’s residents aie black. In 1995, Illinois had 39,689 
black, 10,186 white and 2,191 Hispanic ahildren in state custody. By comparison, 
about nine million whites live in Illinois, along with 1 .7 million blacks and 900,000 
Hispanics. To put it another way, for every white child who is in foster care, there are 
about 900 other white people of all ages who are not in state custody. For every 
Hispanic kid in the child welfare system, there are 400 Hispanic people who are not in 
foster care. But for every black foster child, there are only about 45 black men, women 
and children who are not in foster care. To make matters worse, this small number is 
reduced by the disproportionate number of black men who are in state custody, as 
prisoners. Illinois figures mirror the ratios in both California and New York. 

Congress has clearly articulated its intent to remove racial barriers to foster 
placements and to impose penalties on states that insist on race matching. 42 U.S.C. 
674(d)(1) imposes penalties when states are found to have violated 671(a)(1) or when 
they have failed to implement a corrective action plan. The problem is that no state will 
ever be sanctioned for failure to comply with the statute because HHS has successfully 
circumvented the intent of this anti-discrimination legislation. 

Shortly after the act was signed into law, one of my chief aides attended a child 
welfare conference in Washington, which was sponsored by the HHS Administration for 
Children Youth and Family Services. From the podium, HHS officials proclaimed that 
they had no intention of enforcing the prohibition against racial discrimination, opining 
that the amendments were unconstitutional. And, they have been true to their promise. 

HHS is instructing states that: (a) racial discrimination is permissible, if in the 
judgment of the individual caseworker racial discrimination is in the best interest of the 
child; or (b) if the discrimination is based on a difference the caseworker perceives 
between the child's culture and that of the prospective family. On June 4, 1997, Dennis 
Hayaishi, Director of the Office of Civil Rights, and Olivia Golden, Principal Deputy 
Assistant Secretary for the Administration for Children, Youth and Family Services, 
issued a memo to the regional managers of the OCR, and the regional directors of the 
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ACYFS. (Appendix 3) The memo provides a blueprint for undermining the federai 
prohibition against race discrimination. 

Superficiaiiy, the memo condemns race discrimination, and warns that it wiii no 
ionger be toierated. However, the memo is full of loopholes that are large enough to 
drive a herd of elephants through. For example, the HHS officials explain that racial 
discrimination is justified if it is necessary to achieve a compelling government interest; 

Consistent with the intent of the new law and constitutional standard, it 
would be inappropriate to try to use the constitutional standard [i.e. “best 
interest”] as a means to routinely consider race and ethnidt-y as part of the 
placement process. Any decision to consider the use of race as a necessary 
element of placement must be ba.seri on concerns arising outside of the 
circumstances of the individual case. 

Perhaps because I am not schooled in the lexicon of bureaucrats, I find this 
explanation to be about as clear as mud. I am at a loss to know exactly what 
circumstances could justify a decision to deny a child stability because of the child's 
race. By its very nature, each placement decision is made on an individual basis. 

State officials do not make a single decision, separating hundreds of children like wheat 
from chaff. Instead states delegate that responsibility to individual child welfare 
workers. HHS is instructing these individual workers that they can discriminate on the 
basis of race, as long as they believe that race discrimination would be in the child's 
best interest. 

On May 11,1 998, the ACYFS issued a document entitled “Information 
Memorandum” with the log no. ACYFS-iN-CV-98-03 (Appendix 4) It is directed to 
states, tribes and private child agencies, to answer questions raised by the General 
Accounting Office. The author, a Deputy Commissioner, explains that race 
discrimination is acceptable, as long as it is done in moderation. For example, his 
memo provides the following advice: 

Public Agencies may not routinely consider race, national origin or 
ethnicity in making placement decisions. Any consideration of these 
factors must be done on an individualized basis where specialized 
circumstances indicated that their consideration is warranted. 

The Deputy Commissioner suggests two defenses for use by agencies caught 
committing racial discrimination against children in foster care. First, he claims that if 
the agency can cite a study-any study-that shows that racist practices are in the best 
interests of children, the agency will be off the hook. 

The Deputy Commissioner also encourages state agencies to defend against a 
racial discrimination charge by claiming that the discrimination is based on the child's 
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“culture.” The Deputy Commissioner intones: 

HHS does not define culture. Section 1808 addresses only race, 
color or national origin, and does not directly address the 
consideration of culture in placement decision. A public agency is 
not prohibited from the nondiscriminatory consideration of culture 
in making placement decisions. A public agency’s consideration 
of culture must comply with Section 1808 in that it may not use 
culture as a replacement for the prohibitive consideration for race, 
color or national origin. 

Appendix 4, p. 3. 

Would any government bureaucrat have the temerity to suggest that employment 
discrimination on the basis of culture should be legalized? Should a victim of race 
discrimination be denied a remedy where the perpetrator is not guilty of routine 
discrimination, but only exercises his right to discriminate when he believes it is in the 
victim's best interest? 

Based upon my own practical experience and upon the clear inferences of 
HHS’s own pronouncements, it is obvious that if Congress is serious about eliminating 
the discrimination that prevents children from being placed in the best, appropriate 
foster home as quickly as possible, then the obligation for enforcing the law must be 
taken away from HHS. HHS officials have preconceived notions that run directly 
counter to the law. These officials have and will continue to eschew their enforcement 
power to thwart the will of Congress. 

If this act is to be more than mere window dressing, meant to look good for the 
folks back home, i suggest that Congress strip HHS of its enforcement obligation and 
confer authority on another agency, such as the Civil Rights Division of the Department 
of Justice, to enforce the law. Until this happens, many African American children will 
languish in a ghetto created by bureaucrats with their own agenda of political 
correctness-shifting from bad placement to worst-without any hope of finding a 
permanent home. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 


FILE COPY 


August 27, 1998 


Office for Civil Rights 


Region V 

105 W. Adams - 16th Floor 
Chicago, IL 60603 


Mr. Jim Griffin, Assistant Public Guardian 
Office of the Cook County Public Guardian 
Juvenile Court 

2245 West Ogden Avenue, 4th Floor 
Chicago, IL 60612 

Mr. Jess McDonald, Director 
Illinois Department of Children 
and Family Services 
406 East Monroe 
Springfield, IL 62701 


Docket Number: 05973282 


Dear Mr. Griffin: 

Dear Mr. McDonald: 

The Office for Civil Rights (OCR) has completed its investigation 
of the complaint filed by Jim Griffin (hereinafter, the 
Complainant) on August 7, 1997 against the Illinois Department of 
Children and Family Services (hereinafter, the Recipient) . The 
Complainant is an Assistant Public Guardian and the Guardian ad 
Litem for Tamekia Otis (hereinafter, the Affected Party) on whose 
behalf he filed this complaint. Specifically, the complaint 
alleged that the Recipient was using the discriminatory factor of 
race in deciding the foster care placement for the Affected 
Party. The complaint was timely filed within 180 days of the act 
of alleged discrimination. 

OCR is responsible for investigating complaints of discrimination 
on the basis of race, color or national origin against recipients 
of Federal financial assistance from the Department of Health and 
Human Services . As a recipient of grants for foster care and 
adoption, the Recipient is subject to the provisions of Title VI 
which prohibit such discrimination, OCR is also responsible for 
investigating complaints under the interethnic adoption 
provisions found at Section 1808(c) of the Small Business Job 
Protection Act which prohibits any use of the factor of race in 
adoption or foster care decisions. 

OCR has concluded that the Recipient possibly violated certain 
provisions of Title VI and its implementing regulation, 45 CFR 
Part 80, and/or Section 1808(c) but has signed a resolution 
agreement which will correct all potential violations. 
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A copy of the resolution agreement, signed by both OCR and the 
Recipient, is enclosed. The agreement is effective as of the 
date it was signed by OCR. As a result of this agreement, OCR 
will take no further action on this case. The Recipient is 
obligated to comply with the terms of the agreement, and OCR will 
monitor that compliance. Once OCR has documented that the 
Recipient has complied with all the terms of the resolution 
agreement, the case will be closed and OCR will notify the 
Recipient in writing that all matters for this specific 
investigation have been resolved. A failure to perform or comply 
with the agreement will result in a violation and could result in 
the initiation of enforcement proceedings or other appropriate 
action . 

This determination is not intended and should not be construed to 
cover any other issues which may exist and are not specifically 
discussed herein regarding compliance with Title VI of the Civil 
Rights Act of 1964 and/or Section 1808(c) . 

If you have any questions, please contact me at 312-886-2359 or 
Alfred Sanchez, Division Director, at 312-353-5731 (voice) or 
312-353-5693 (TDD) . 


Sincerely yours, 


Charlotte Irons 
Regional Manager 
Office for Civil Rights 
Region V 

Enclosure: Resolution Agreement 

cc: Cheryl Cesario, Legal Counsel, DCFS 
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RESOLUTION AGREEMENT 
In the matter of : 

U.S. Department of Health and Human Services 
Office for Civil Rights 

and 

Illinois Department of Children and Family Services 


Concerning Docket Number: 05973282 


Griffin on behalf of Otis 

V. 

Illinois Department of Children and Family Services 
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SECTION I - BACKGROUND 

The U.S. Department of Health and Human Services, Office for 
Civil Rights, hereinafter referred to as "OCR," is charged with 
the enforcement of Title VI of the Civil Rights Act of 1964 and 
the interethnic adoption provisions found at Section 1808 (c) of 
the Small Business Job Protection Act, hereinafter referred to as 
"the Acts," or "Title VI" or "Section 1808(c)" as appropriate. 

The Title VI implementing regulation is found at 45 CFR Part 80. 

The Illinois Department of Children and Family Services, 
hereinafter referred to as the "Recipient," does agree that it is 
a recipient of Federal financial assistance by virtue of its 
receipt of grants for foster care and adoption. 

On September 17, 1997, OCR initiated an investigation pursuant to 
charges by Jim Griffin, Assistant Public Guardian and Guardian ad 
Litem for Tameka Otis. Mr. Griffin is hereinafter referred to as 
the "Complainant," and Ms. Otis is hereinafter referred to as the 
"Affected Party. " Prior to the completion of the investigation, 
OCR determined there was a possible failure to comply with 
certain provisions of the Acts and the Title VI regulation. 

The parties wish to resolve the matter informally without the 
necessity of OCR's issuance of a Letter of Findings. Therefore, 
the parties agree to the terms embodied in this Resolution 
Agreement, hereinafter referred to as "this agreement, " and the 
Recipient hereby indicates its intention to act in full and 
complete compliance with the applicable regulation. 

On August 7, 1997, the Complainant filed a complaint with OCR ^ 
alleging that the Recipient was using the discriminatory factor 
of race in deciding the foster care placement for the Affected 
Party. This complaint had class implications for other children 
in foster care under the supervision of the Recipient if the 
agency' s policies or procedures allowed for, or practices showed, 
the use of race in foster care decisions contrary to the Acts or 
the Title VI regulation. This agreement was reached prior to the 
issuance of a Letter of Finding. 

The issue subject to investigation was whether or not the 
Recipient used the discriminatory factor of race in deciding the 
foster care placement for the Affected Party, in violation of 45 
CFR 80.3(a) and (b) (1) (ii) , (iv) , (v) , and (vi) and Section 

1808 (o) . 

Pending verification of the Recipient's completion of the actions 
outlined below, OCR will suspend further administrative action on 
this complaint. The Recipient accepts the terms stipulated in 
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the agreement and provides assurances of its intention to act in 
full and complete compliance with the Acts. 


SECTION II - GENERAL PROVISIONS 

A. Effective Date of Agreement 

The resolution agreement shall become effective on the date 
it is signed by the OCR Regional Manager. The agreement 
will remain in effect until OCR has verification that the 
Recipient has implemented all actions specified in Section 
III of the agreement. 

B . Recipient's Continuing Obligation 

Nothing in the agreement is intended to relieve the 
Recipient of its obligation to comply with any and all 
provisions of the applicable statute (s) and implementing 
regulation (s) , whether or not specifically addressed in the 
agreement . 

C . Effect on Other Compliance Matters 

The agreement does not apply to any other issues, or 
investigations that may be pending before OCR, other 
agencies within the Department or another Federal agency 
regarding the Recipient's compliance with the applicable 
statute or any other statute enforced by OCR or another 
agency. The agreement also does not preclude further OCR 
investigations of the Recipient. Any compliance matters < 1 .. 
arising from subsequent investigations will be addressed and 
resolved separately in accordance with the procedures and 
standards of the statute and implementing regulation 
applicable to the matter raised. 

D . Prohibition Against Retaliation and Intimidation 

The Recipient shall not intimidate, threaten, coerce, or 
discriminate against any person who has filed a complaint, 
testified, assisted, or participated in any manner in the 
investigation of the matter addressed in the resolution 
agreement . 

E . OCR's Investigation of Recipient's Compliance with Agreement 


OCR may, at any time, investigate the Recipient's compliance 
with the resolution agreement. As part of such an 
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investigation OCR may require the Recipient to provide 
written reports, and to permit OCR to inspect the 
premises, interview witnesses, and examine and copy 
documents to determine if the Recipient is complying with 
the provisions of the agreement. The Recipient agrees to 
retain the records required by OCR to assess its compliance 
with the agreement and to submit the requested reports to 
OCR, as specified in Section IV of this agreement. 

F . Enforcement of Compliance with Agreement 

If at any time OCR determines that the Recipient has failed 
to comply with any provision of this agreement, OCR will 
promptly notify the Recipient in writing. The notice shall 
include a statement of the basis for OCR's decision and 
allow the Recipient 15 days to explain in writing the 
reasons for its actions. The time frames allowed for the 
Recipient's response may be less than 15 days whenever OCR 
determines that a delay would result in irreparable injury 
to the affected parties. 

If the Recipient does not respond to the notice or, upon 
investigation of the Recipient's response, OCR finds that 
the Recipient has not complied with any provision of the 
agreement, OCR may request the initiation of administrative 
or judicial enforcement proceedings or take other 
appropriate action to secure the Recipient's compliance with 
the applicable statute and regulation. 

Evidence regarding the Recipient's alleged violation of the 
applicable statute, in addition to evidence regarding the 
Recipient's alleged violation of the agreement, may be 
introduced by OCR in any enforcement proceedings or other 
appropriate action that may be initiated. 

Violations of this agreement may subject the Recipient to 
sanctions set forth in the applicable regulation authorizing 
enforcement or other appropriate action. 

G. Modification of the Resolution Agreement 

1. This agreement may be modified by mutual agreement of 
the parties in writing. 

2 . This agreement may be modified or invalidated in part 
or in whole in the event that the statutes or 
regulations cited in Section III, are amended, 
repealed, or rendered unenforceable by the action of 
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any appropriate legislative, judicial or administrative body 
with jurisdiction over the parties to this agreement. 

H. Recipient Completes Inrolementation of the Agreement 

When OCR verifies that the Recipient has completed all 
actions contained in the agreement, OCR will consider all 
matters related to this investigation resolved and so notify 
the Recipient in writing. 

I . Offer of Technical Assistance to Recipient 

OCR is available to provide the Recipient with technical 
assistance which may be necessary to meet the requirements 
of this agreement . (The assistance described here will 
depend on the specifics of the case. Examples include: aid 
in locating referral sources, developing nondiscriminatory 
forms and procedures, consulting on content of notices and 
advertisements, etc.) 

J. Publication or Release of the Resolution Agreement 

OCR shall place no restriction on the publication of the 
terms of this agreement. In addition, OCR may be required 
to release the agreement and all related materials to any 
person upon request consistent with the requirements of the 
Freedom of Information Act, 5 U.S.C. 552, and its 
implementing regulation, 45 CFR Part 5 . 


SECTION III - SPECIFIC PROVISIONS 


OCR'S investigative activities indicated the following possible 
violations : 

Title VI prohibits discrimination on the basis of race in 
foster care placements. Section 1808(c) generally prohibits 
the use of race as a factor in deciding foster care 
placements although it allows for the use of race based on 
concerns arising out of the circumstances of an individual 
case. In the presence of the Complainant and another 
witness, one of the Recipient's Targeted Case Managers made 
some statements, which interjected race into the Affected 
Party's situation regarding her placement after leaving 
treatment in Wisconsin. Similar statements were made in an 
administrative emergency review in the presence of the 
Complainant and other staff of the Recipient . A transcript 
of that review and the summary written by the Emergency 
Reviewer from the Recipient ' s Administrative Appeal Unit was 
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part of the Affected Party's file and therefore known to 
other staff of the Recipient. Two other documents in the 
Affected Party's file showed that, despite training by the 
Recipient, race was still allowed to slip into staff's 
thinking patterns . 

Every employee and supervisor of the Recipient who read the 
transcript or the Review Summary or the other two documents 
had an obligation to take appropriate action- -bringing it to 
the attention of a supervisor, taking disciplinary action if 
needed, or making sure that, if the factor of race could 
even be considered based on concerns arising out of the 
circumstances of the individual child, that it was 
considered as part of a narrowly tailored individualized 
determination of the best interests of the child over and 
above the initial, comprehensive, and ongoing assessments 
that every child must receive in order to make an 
appropriate placement. (See Glossary below) 

Even if some evidence, specifically the refusal by the 
Wisconsin Interstate Compact Office to supervise placement 
in Wisconsin, supports that race was not actually used as a 
consideration in returning the Affected Party to Illinois, 
the Recipient cannot excuse the interjection of race into 
this situation nor can the Recipient claim that the use of 
race, as shown by more than one document, was handled 
appropriately by its staff in compliance with Title VI and 
Section 1808(c). OCR acknowledges that Policy Guide 96.12, 
dated January 1, 1996, complies with Title VI and Section 
1808(c) and, upon receipt of this complaint, as a good faith 
effort even before receiving a decision, the Recipient, on.,_ 
September 15, 1997, decided to reissue the Policy Guide on 
Title VI and Section 1808(c) and to retrain all staff on the 
necessity of keeping race out of placement decisions. 

Glossary 

Title VI and Section 1808 (c) prohibit the use of race or 
ethnicity in the placement decision for any child except in very 
limited circumstances narrowly tailored to advance the child' s 
best interests and based on an individualized determination of 
the child's needs. Therefore, in this agreement, the term 
"individualized determination" refers to a special evaluation, 
narrowly tailored to a particular child and used only in very 
limited circumstances, for the purpose of determining whether or 
not the issue of race needs to be considered in order to achieve 
a placement in that child's best interests. 
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Individualized determinations, as used in this agreement, are not 
the same as the initial, comprehensive, and ongoing assessments 
of every child required by DCFS Policy Guide 98.1 in order to 
provide quality casework to every child. 

Remedial Action Agreed Upon 

The Recipient agrees to voluntarily take the following corrective 
actions ; 

1. develop written procedures to ensure meeting the 

requirements of Title VI and Section 1808(c) regarding 
when and how race may be addressed in a particular 
child's case. The procedure will address the following 
points ; 

A. The consideration of race in any particular 
child' a case must be narrowly tailored to advance 
the child's best interests and must be made as an 
individualized determination. 

B. Any decision to consider the use of race as a 
necessary element of a placement decision must be 
based on concerns arising out of the circumstances 
of the individual case. Therefore, a narrowly 
tailored individualized determination regarding 
the placement of a child is required in situations 
in which, in staff's professional judgement, the 
consideration of race is necessary to achieve that 
child's best interests. This includes 
therapeutic, foster, and adoption placements or 
any other placement not with the child's 

parent (s) . 

C. Such individualized determinations may not be used 
so frequently as to be a means to circumvent Title 
VI and Section 1808 (c) 

D. The Recipient will develop a specific form or 
format for the individualized determinations and 
designate which staff must have input 

E. At a minimum, the individualized determinations to 
meet the standard of "best interests of the child" 
must : 

i. list the criteria which the Recipient's staff 
feel is necessary for the child's placement 
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and which must be used by the staff who are 
seeking an appropriate placement and by those 
who approve the placements 

ii. be written and include at least a brief 
background on the child' s/family' s case and a 
detailed explanation to justify why race is a 
specific criteria relevant to that child 

iii. attach copies of any relevant school reports, 
medical and psychological evaluations, 
disciplinary or police reports, etc. as 
necessary to contain a complete description 
of the child' s situation and document the 
conclusions made in the best interests of the 
child 

iv. be signed by all persons having input unless 
their contribution is an attachment which 
identifies them 

v. be completed at any and all points in the 
processing of the child' s case where a 
decision is being made regarding change of 
placement unless the goals of reunification 
have been reached and the child is going home 

vi. be dated and can be considered valid for a 
placement decision for no more than one year 
from completion although written, signed, and 
dated updates rather than a new determination 
may be made for an additional two years 

vii. not be used in any way that circumvents the 
letter or the spirit of Title VI and Section 
1808 (c) regarding keeping race considerations 
out of placement decisions 

Draft procedures will be submitted to OCR for approval 
within thirty days of the effective date of this 
agreement . The Recipient will disseminate the 
procedures to staff and the private agencies with which 
the Recipient has arrangements for providing child 
welfare services . The Recipient will implement the 
procedures within thirty days after OCR' s approval . 

2. send a notice to all staff and supervisors and to the 
private agencies with which the Recipient has 
arrangements for providing child welfare services, in 
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writing, emphasizing their individual responsibility to 
keep race issues out of any processes dealing with 
children and their placement and their individual 
responsibility to request and complete narrowly 
tailored individualized determinations regarding the 
best interests of the child should the issue of race 
arise in any case in any way by anyone. The notice 
will also make supervisors and the directors of the 
private agencies responsible for monitoring the 
casework of their employees to ensure that the 
employees are not interjecting race into casework 
either by unwarranted statements or old habits. The 
draft notice will be sent to OCR for approval within 
thirty days of the effective date of this agreement and 
disseminated within thirty days of approval by OCR. 

3 . conduct training for staff and supervisors regarding 
the new procedure for individualized determinations in 
Number 1 above and regarding the notice in Number 2 
above. The training will also re-emphasize to staff 
and supervisors that failure to conduct child placement 
activities in accordance with Title VI and Section 
1808 (c) regarding keeping race considerations out of 
placement decisions will have disciplinary consequences 
for failure to follow the Recipient's policies and 
procedures. This training will be completed within 
thirty days of implementing the procedure and 
disseminating the notice. 

4. conduct training for the private agencies with which 
the Recipient has arrangements for providing child 
welfare services regarding the new procedure for 
individualized determinations in Number 1 above and 
regarding the notice in Number 2 above. This training 
will be completed within thirty days of implementing 
the procedure and disseminating the notice. 

5. meet with the staff who were involved in this instant 
case to discuss when errors were made and what actions 
should have been taken. This action will be completed 
within thirty days of the effective date of this 
agreement . 


SECTION IV - REPORTING REQUIREMENTS 

The Recipient will submit to the Regional Manager cf the Office 
for Civil Rights, 105 W. Adams St., 16th Floor, Chicago, Illinois 
60603, within 10 days following each due date, documentation 
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confirming the implementation of each of the commitments 
contained in the Remedial Action section of this agreement as 
follows : 

1. a copy of the final procedures and any forms or formats 
developed regarding narrowly tailored individualised 
determinations to ensure meeting the requirements of 
Title VI and Section 1808(c) regarding when and how 
race may be addressed in a particular child's case and 
documentation of the dissemination of the final 
procedures to staff and the private agencies 

2 . a copy of the final notice to all staff and supervisors 
emphasizing their individual responsibilities under 
Number 2 of the Remedial Action section above and 
documentation of its dissemination to staff and the 
private agencies 

3. documentation (e.g., copies of the agendas and the 
sign-in sheets) of the training for staff and 
supervisors regarding the new procedure regarding 
individualized determinations in Number 1 of the 
Remedial Action section above, the notice in Number 2 
of the Remedial Action section above, and reemphasising 
the disciplinary consequences for failure to follow the 
Recipient's policies and procedures in these matters 

4. documentation (e.g., copies of the agendas and the 
sign-in sheets) of the training for private agencies 
regarding the new procedure regarding individualized 
determinations in Number 1 of the Remedial Action 
section above and regarding the notice in Number 2 of 
the Remedial Action section above 

5. a dated and written report, identifying all 
participants, of the meeting(s) with the staff involved 
in this instant case 
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SECTION V - SIGNATURES 


Approved and Agreed to on behalf of the Illinois Department of 
Children and Family Servip^s: 

By: 




ignature 

J£S5 Me D o/^/^ ^ ^ 
Print Name and Title 

Date : B /'X i 1^2 


Approved and agreed to on behalf of the U.S. Department of Health 
and Human Servi^ies, Ojffice for Civil Rights, Region V 


By: 


Charlotte Irons 
Regional Manager 


Date 





140 


OFFICE OF THE COOK COUNTY PUBLIC GUARDIAN 
JUVENILE DIVISION 



PATRICK T. MURPHY 

Public Guardian 


September 28, 1 998 


2245 W. OGDEN AVENGE 
4“ FLOOR 

CHICAGO, ILLINOIS 60612 
PHONE: (312) 433-4300 
FAX: (312) 433-4336 
FAX: (312) 433-5129 
Direct Line; 


E. Clay Shaw, Jr. 

United States House of Representatives 
Committee on Ways & Means 
Rayburn Building, B-317 
Washington, DC 20517 


RE: Response to Letter from the 

Department of Children & Family 
Services 


Dear Mr. Shaw; 

Thank you for forwarding the letter which Jess McDonald, Director of the Illinois 
Department of Children & Family Services, sent to your committee to contesting some 
of my testimony. 

First of all, let me state that I have the greatest regard for Mr. McDonald. He is 
an intelligent, well-meaning man, who is attempting to bring some order to a child 
welfare system that was in total chaos when he took it over and which still, at the middle 
and bottom levels, resists all efforts at reform. 

Mr. McDonald disputes the facts in two of the five cases I cite. I respect Mr. 
McDonald's view but two courts have, in effect, ruled in favor of our version of the facts. 

Mr. McDonald regurgitates the HHS line that his agency only discriminates in 
narrow circumstances, when it is in a child’s best interest. Unfortunately it must then be 
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in a child’s best interest to discriminate in the vast majority of cases since virtually all 
DCFS wards are placed in same race homes. Recently, two children were killed In 
foster care In Illinois. Both victims were African American children who were placed In 
overcrowded foster homes. 

I enclose a copy of a Chicago Tribune article from September 27, 1 998. The 
case involves a situation where two-month-old and 18-month-old siblings were placed 
in a foster home that had birth ohBdren ages two and four. Having four children under 
the age of four and three in diapers was not enough for DCFS. A 1 5-year-old girl who 
had long-standing and deep-seeded emotional problems was also placed in the same 
home. Within four days the two-month-old suffered serious injuries and died. Then 
DCFS hired lawyers allegedly to protect the children but, in reality, to protect 
themselves. 

There is no way in Illinois that two white siblings ages two months and 18 
months would be placed into a home with two-year-old and four-year-old birth children 
and with a 15-year-old who had long-standing issues and problems. African American 
children are stuffed in homes like this because the agency refuses to use white homes 
as alternatives. I believe this article says more about the agency's placement problems 
than Mr. McDonald's protestations. 

Thank you. 


Sincerely, 


PATRICK T. MURPHY 


PTM:amt 

cc: Jess McDonald 
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(Thita^i) {Tribune 


CNcago 

Sunday, September 27, 1998 

Cops, DCFS 
are at odds 
in probe of 
baby’s death 

Agency-hired lawyers 
control access to 2 kids 
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Moseley 

Continued prom Page i 
agency. Instead, legal guardian D. 
Jean Ortega-Piron says it is the 
duty of DCFS to protect the legal 
rights of children in its custody 
because the agency essentially 
stands in as the parent for wards 
of state. 

Ort^a-Piron said the practice 
of hiring attorneys for DCFS 
wards, -which has been in place 
since 1981, is not unusual and is 
invoked on a case-by-case basis 
once the agency learns that police 
wish to question children in 
DCFS custody. 

Murphy said that, in addition to 
' wanting to help find Antonio’s 
killer, he arid his staff are trying 
to determine why the 15-year-oid 
girl was in the home with small 
children given what he described 
as her troubling history. 

“A prqfessional social worker 
should have recognized that the 
girl’s many problems should have 
; prevented her from being placed 
in a multichild foster home,” Mur- 
j phy said. . - 

The foster parents have two bio- 
^ logical children, ages 2 arid 4. 
Antonio’s is-month-old sister also 
was in the home. 

Murphy declined to be specific 
: about the 15-year-old girl’s alleged 
problems. 

He questioned her. placement 
last week in a letter to DCFS 
i Director J^s McDonald, writii^, 
'Tt goes against good social work 
practice to have an unrelated 
older foster child placed with very 
young children. 

"This should have been particu- 
larly true in the present case 
where the 15-year-oid had sigc^- 


cant issi^” 

In response to Murphy’s 
charges, DCFS spokeswoman 
Maudlyne Diejlrika said that all 
concerns and questions will be 
answered when the agency’s oSlce 
of the ins^rior ^meral's investi- 
gation is complete or within 60 
days after Antonio’s death. The 
inspector general becomes 
involved whenever a child dies, 
she added. 

Antonio and his 18-month-old 
sister had been brought to the 
Chicago Heights foster home on 
Sept. 3, after the two children, 
along with three of their slblii^s, 
were removed from, foster care 
with their maternal grandmother 
in Chicago. A caseworker for 
Aunt Martiia’s Youth Service Cen- 
ter, a private foster care agency 
based in Matteson, discovered the 
children inad^uately supervised, 
hungry and dirty, officials said. 

Andrea Durbin-Odom, spokes- 
woman for Aunt Martha’s, said 
the grandmother vvas not present 
when the caseworker arrived for 
a scheduled visit, and there was 
no food in the house. 

Durbin-Odom said that- Aunt 
Martha’s and DCFS officials and 
the Chicago Heighto foster couple 
all agreed, that placing Antonio 
and his sister in the same home 
with the 15-yeartold girl was 
appropriate. 

Tito girl had been staying with 
the family since May 28, she said. 

“When we placed the Moseley 
children in the home, we knew 
she was there,” Durbin-Odom 
said. “If there is anything we feel 
would place the child at risk, we 
take them out” 

After Antonio dial, the 15-year- 
old girl and Antonio’s sister were 
placed in another foster honie, 


and the foster couple's children 
were voluntarily placed in the 
custody of a relative, pending the 
outcome of the investigation. 

“All we’re doing is saying that 
she has. a right to counsel,” 
DCFS’s Ortega-Piron said of the 
15-year-old girl. “Just because 
she’s a ward doesn’t mean she 
isn’t entitled to counsel.” 

But Murphy said he has never 
heard of the policy. 

“On occasion, perhaps they’ve 
hired a private attorney, but it’s 
very rare,” he said, adding that he 
believes in this case the attorneys 
were hired to cover up an agency 
mistake. “They’re protecting their 
butts. They’re trying to figure out 
how to get out from under.” 

DCFS would not comment on 
those claims. 

. Miller, the Chicago Heights 
police Juvenile officer, said he has 
never had to go through an attor- 
ney to interview a ward of the 
state. He also said that a DCFS 
caseworker interviewed by police 
showed up with an attorney, too, 
and that one of DCFS’ internal 
investigators also was denied 
access to interview the 15-year-old 
girl. 

. Cheryl Cesario, general counsel 
for DCFS, said the agency investi- 
gator was denied access to the 
teens because those workers share 
information with police, and there 
was the potential this could have 
led to a violation of the wards' 
constitutional rights. 

This, “has always been our pol* 
icy," she said, adding DCFS would 
like to see Antonio’s slaying 
solved- “We are not trying to ham- 
per the inyfstigation,” . ,8., 
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Chairman Shaw. Thank you, Mr. Murphy. 

And an old friend of this Committee, Dr. Pierce. 

STATEMENT OF WILLIAM L. PIERCE, PRESIDENT, NATIONAL 
COUNCIL FOR ADOPTION 

Mr. Pierce. Thank you very much, Mr. Chairman. Thank you for 
hanging in there with us and with this issue. We really appreciate 
your having this oversight hearing. 

I have some very positive new and encouraging information to 
share with you today about this issue. I think many of us have 
kind of a gut feeling that Americans do care a lot about this issue 
and are very supportive of it. But there has been a recent oppor- 
tunity for us to find out exactly how Americans do feel. On August 
2 there was a cover story in Parade Magazine entitled It’s About 
Love. It told the story of four families that adopted transracially. 
As Senator Metzenbaum, who is a real hero on this issue, men- 
tioned to you earlier, there is a little two-inch box in there. They 
said if you want more information, contact the National Council 
For Adoption, our organization. 

As of September 8, we have received approximately 10,000 
unduplicated contacts. That includes mail, phone calls, and E- 
mails. Of those 10,000, eight, eight were negative or in any way 
questioning transracial adoption. We had African-American, 
Latino-Hispanic Asian- American, Native American, inter-racially 
married families calling the volunteers that were staffing the 
phones. The callers were ecstatic at the good news, tremendously 
supportive. So the American people are absolutely in favor of what 
is going on with transracial adoption. 

There was also a side to the response which we did not antici- 
pate. That is, many people volunteered that they had had a dif- 
ficult time trying to adopt. They had been turned down because 
they wanted to adopt children of another race. They were told there 
were no children available to be adopted from other races. We had 
volunteered comments from residents of 29 States, saying that they 
were being stiff-armed by the public agency. I have a list of some 
actual quotes from the people who called or wrote us that I am sub- 
mitting for the record. A tremendous span of comments from across 
the country complained. 

I would also like to comment just briefly on the issue that you 
raised, Mr. Camp, in respect to investigations by the Office of Civil 
Rights. You raised a question about the Boston editorial. In that 
particular case, Mr. Camp, indeed the Office of Civil Rights inves- 
tigated, but the reason that they investigated is that the Lapierre 
family filed a complaint. In that particular issue, there was Rhode 
Island State money involved. In that particular issue, the couple, 
who is a blue-collar low-income family, has incurred more than a 
$50,000 legal bill just to fight the State to require the State to com- 
plete the State’s original plan, which was to allow this family to be 
able to adopt this child. The case is still in court. 

We are also fighting a Maryland judge who said from the bench 
that children should not be adopted transracially. I refer to the 
Cornilous Pixley case here in Montgomery County. In the Pixley 
case, again HHS said well, we don’t think we have any jurisdiction. 
I think the question should be asked was there any public money 
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spent in that case? I think there was. I think another question to 
be asked is, Congress also passed another piece of legislation called 
the Child Abuse Treatment and Prevention Act, and that was cer- 
tainly in place in Maryland, and should have been applied. 

The fact is that all across the country people want to adopt. 
There are lots of children waiting for families. The American people 
are positive about transethnic adoption, they know the positive out- 
come. It’s up to you, I respectfully submit, to please take the steps 
to require HHS and the States to start obeying the law and get 
with the rest of the American people. Thank you. 

[The prepared statement and attachments follow:] 
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Mr. Chairaian and members of the Sij}KX>mmitt^ my name is William Pierce and I thank 
you for inviting the National Council For Adoption (NCFA) to testify at this oversight 
hearing. We have some information to share with you on Americans’ attitudes toward 
transracial adoption that is new and very encouraging. 

NCFA is a national voluntajy'^ organization whose membership includes professionals 
involved in adoption, including non-|nx>fit ^c^tion agencies and adoption attorneys, as 
well as interested individuals from all walks of life — adult adopted persons, persons who 
have placed children for adoption, adoptive parents, social workers, physicians, 
educators, researchers - a true cross-section of the American people. I have served as 
NCFA’s President since its founding. NCFA's cuirent board policy does not permit us to 
accept federal, state or other public funds. Before frie current policy was set about 10 
years ago, we accepted just one federal grant, in the amount of $50,000. This was a 
project focused on the challenge of serving children ‘aging out’ of foster care, with most 
of the project money stipulated to be sub-contracted to a public university’s research 
program on independent living. 

NCFA’s interest in the topic of this overnight hearing dates back to our founding, in 1 980. 
We have sought to align ourselves with those battling discrimination based on racial or 
ethnic background. 

NCFA’s first formal policy statement on this matter, approved on Aug. 4, 1984, spoke to 
the need to focus on the best interests of the child, to avoid unnecessary delays while 
seeking racial or ethnic “matches,” for active recruitment programs and sensitivity to the 
many complex factors involved in transethnic placements. In our 1984 statement, we 
sought to set an outside limit on attempts to find ethnically-matching families for waiting 
children. 

NCFA’s policy evolved as courts increasingly ruled that using racial criteria in the 
placement of children is impermissible. In addition, NCFA observed that the numbers of 
complaints from people who were alleging discrimination were increasing. But most 
importantly, the surveys and work of the National Committee to End Racism in 
America’s Child Care System, Inc. (NCER) indicated a pattern of non-compliance with 
the clear intent of Title VI of the federal civil rights legislation. 

For these reasons, we joined NCER and others in support of those in Congress, especially 
former U.S. Sen. Howard Meteenbaum, and Rep. Jim Bunning, who sought to further 
clarify federal law to ban discrimination. Indeed, NCFA was the only national adoption 
organization testifying in the Senate hearing in 1994 in support of Sen. Metzenbaum’s 
bill. In that 1994 testimony, we moved formally to a policy of not permitting race or 
ethnicity to be used to delay or deny a child’s placement for adoption and foster care. 

Happily, Sen. Metzenbaum was able to pass the Multi-Ethnic Placement Act (MEPA) in 
1994. But good-faith implementation ofthe intent ofMEPA was so lacking that, in 1996, 
with the support of Sen. Metzenbaum and Rep. Bunning, the Congress added even clearer 
language in its amendments to MEPA. NCFA strongly supported those clarifying and 
strengthening amendments. 

The heart of MEPA is a simple concept: children in the public child welf^e system who 
need adoptive or foster homes should not have their placements denied -- or even delayed 
- because an otherwise qualified adoptive or foster family is of a different racial or ethnic 
background. Adoption and foster care polity, MEPA asserts, is not about color, it’s about 
love. 

I am here today to share information with fois Subcommittee about the fact that the 
American people are overwhelmingly supportive of adoption across racial and ethnic 
lines. I assert this not just because of our strong sense, based on Americans’ long history 


2 



148 


of adopting children from other countries, that skin color and nationality mean little to 
most adoptive families. I claim that this is so because of the response to the August 2, 
1998, cover story in PARADE Magazine by Lyric Wallwork Winik, entitled, “It’s About 
Love.” PARADE’S story featured four families who had adopted transracially and 
reported their positive reactions. The story was illustrated by wonderful photographs of 
the children and their parents. 

When we at NCFA learned that PARADE was preparing the story we volunteered to have 
our name given in the article, so those wanting more information called NCFA. A small 
box within the article listed our mailing address, e-mail address and phone number. (In 
case some in Congress may have missed the PARADE piece, we recently mailed a copy 
to each office.) 

The response, according to PARADE spokespersons, was about average for a cover story. 
As of Sept. 8, we received 4,290 telephone calls, 3,260 in the first week. Mail responses 
have reached 2,919. And there have been more than 3,000 e-mail responses. 

We estimate that there were approximately 750 duplicate contacts, mostly telephone calls 
asking when the information had been mailed to their homes. Allowing for this 
duplication, we estimate that about 10,000 contacts (9,928) were received. 

Because the e-mail contacts have not been completely entered into our data base, we have 
not yet been able to chart e-mail responses by state. We have therefore estimated that the 
e-mail distribution was about the same as the total of phone calls and regular mail. Totals 
of mail and phone contacts have been adjusted upward to distribute the e-mails numbers. 
An accompanying table (Attachment 1) lists actual unduplicated mail and phone contacts, 
and total actual contacts, by state. An accompanying graph (Attachment 2) shows the 
state breakdown for mail and phone contacts. Another table (Attachment 3) provides 
total numbers and percentages of state populations responding and a graph (Attachment 
4) shows the same data. 

Keeping in mind the technical limitations (see Attachment 5), these data show very 
substantial differences in responses between the states. 

Of the top 10 states, three of the four top-ranked jurisdictions are in close proximity to 
NCFA’s office, least expensive to call and in The Washington Post ’s market area. By 
top-ranked, I mean that the number of contacts, as a percentage of the population, was 
highest. The other states show no pattern — except none are southern states. Here are the 
top 10: 

State Total Contacts Percentage of Population 

DC 72 .0135 

AK 66 .0124 

MD 434 .00817 

VA 504 .00759 

UT 131 .00617 

AZ 263 .00583 

ND and WY 30 each .00565 

ID 54 .00508 

NE 81 .00508 

On the other hand, of the bottom four states, Hawaii is the most distant. But the 5 1 st 
ranking Nevada, at .0000753, had less than one-seventh the response rate of neighboring 
Arizona, at .00583. 


Of the eight largest states, three -- PA (.000407), FL (.000406) and MI (.000391) were 
above the national average of .000376. One major state was slightly below the average, 
TX, at .000352. The other four were: OH (.000315); CA (.000287); IL (.000278); NY 
(.000266). 
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Minnesota, a state known for its aggr^sive rac^-matcbing laws and policies, ranked 
.000230, only half as well as its most ramparable neighbor, Wisconsin (.000470) and 
below southern states such as Arkansas (.000398), South Carolina (.000377) and 
Louisiana (.000330). 

The single most interesting number, however, is this: of die 10,000 contacts, only eight 
complained about or differed with the pro-transr^ial theme of the article. A few of the 
eight responses were from individuals one might charitably characterize as “eccentric.” 

A bigot or two made overt or subtly racist remarks. One objection came from a person 
identifying themselves as a member of the National Association of Black Social Workers. 

The only other comment fix>m a person id^tifying themselves as a member of the 
National Association of Black Social Workers was from a member who said the article 
had changed her mind, and she no longer opposed transracial adoption. 

Of the 10,000 contacts, we identified all but 537 — about 95 percent -- as being “routine” 
requests for more information. Those persons were mailed specially-printed booklets, 
with inserts of information pertaining to their state of residence. We have no way of 
determining the race or etlinicity of those who contacted us, unless they volunteered the 
information. 

Most of the 537 “non-routine” contacts were from people who volunteered such 
information, either about their children or themselves. 

For instance, 79 families who’d already adopted iransracially - most of whom were 
white parents - said they’d like to adopt again across racial lines. 

Inter-raciai, multi-ethnic or families of minority racial or ethnic background accounted 
for 1 84 of the “non-routine” responses. Sixty-three responses were from couples 
describing themselves as inter-racial or multi-ethnic. Fifty-four responses were from 
Black or Black- White couples. Forty-four were from Latino/Hispanic or Latino-Anglo 
couples. 

Sixty-one of the non-routine responses were from couples - mostly white — who 
volunteered their negative experiences with public agencies. I'he agencies had used race 
or ethnicity to deny the families children. Most denials pertained to mixed-race or 
African-American children. At the request of Sen. Metzenbaum, we shared quotations 
from a sample of these contacts. We believe that, given the rel atively small numbers 
within our sample of calls, no conclusions can be drawn about state-by-state performance. 
What can be said is that we had contacts from 29 of 5 1 jurisdictions, alleging public 
agency resistance to MEPA, 

Our conclusion, based on this response, is that Americans - regardless of their race, 
ethnicity or state of residence -- overwhelmingly support transracial adoption. At the 
same time, there appeare to be a pattern of resistance to MEPA in the majority of the 
states. This would suggest to us a need for the Congress to devise new ways to ensure 
that the Department of Health and Human Services takes steps to cany out the intent of 
Congress, as reflected in the 1994 and 1996 laws. 
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ATTACHMENT 5 - TECHNICAL COMMENT 

Of course, these responses do not provide us with the sort of statistics that would be 
produced by traditional polling methods. Although the reach of PARADE is vast - the 
paid circulation is 37,019,000 and there are an estimated 82 million readers — one has no 
way of determining whether the results we are seeing at NCFA would be confirmed by 
polling. 

Among other variables, those who contacted us by telephone — the largest of the three 
categories of respondents to date — had to pay for the call. We did not provide a toll-free 
number. This may account for some regional differences in response pattern, were it not 
for the fact that the percentages of responses from Alaska were nearly as high as for the 
District of Columbia. (NCFA’s offices are located in the District.) 

In addition, because the story appeared at the peak of the summer vacation season, more - 
- or fewer — readers may have taken the time to read the article and respond than if the 
article had appeared during a non-vacation period on the calendar. 

Nor do we know the precise pattern of distribution of PARADE’S circulation. Were the 
responses higher in the District because PARADE is an insert in The Washington Postl 
Was the response in Hawaii low because of distance, PARADE’S market penetration, or 
both factors? 

In other words, there are many variables which, taken together, mean that the findings 
should be used very cautiously, pending confirmation through standard survey 
techniques. However, until better numbers are available, it may be that the results we 
report here are the largest sample of Americans’ current attitudes toward transracial 
adoption that is available. 
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ARIZONA 

“Arizona did not allow a white couple to adopt a black child” 

CALIFORNIA 

“Our family is already transracial since we adopted our youngest daughter from 
Korea and the rest of us are Caucasian. Our child has been the joy of the 
entire extended family. As the article stated, most white families are 
discouraged from adopting transracially here in the states and so we have not 
looked into that option,.” 

CONNECTICUT 

“For 5 years I waited with a local agency to adopt a child but none was found 
as many of the children were biracial and the agency discouraged adoption 
outside of the race. Heartbroken I had given up due to my age and also that I 
was told other agencies where costly ( 1 was going through a state agency). I 
am a clinical social worker and a board of education member in my town. 

GEORGIA 

“We already have looked into transracial adoption of an infant here in the South but to our 
disappointment diere doesn’t seem to be a lot of transracial babies available.” 

FLORIDA 

“State HRS turned me down because I live on a house boat” 

“My husband and I cannot have children and every agency in Florida that Fve 
spoken to tells me the same things: “You can’t adopt a mixed race child 
because you are white, or we have no healthy children just special needs.’” 

two callers were told by Jacksonville Adoption Info. Center that "if a child 
is greater than or equal to 51% black, he can go only to a black family” 

ILLINOIS 

“My wife and 1 have three children, all boys and we have been interested for 
some time in adopting a girl. Because of this we became involved in Foster 
cate here in Illinois through the Department of Children and Family Services 
(DCFS). We began our extensive training three years ago and we have been 
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licensed foster parents for 2 Va years. We made it clear from the beginning that 
we were interested in fostering as an inroad to adoption. So far we have not 
been successful in our quest. We have been and continue to be open to a girl 
form 0 to 6 years old , of any race. Unfortunately, we have never had an 
“adoptable” placement from DCFS. We have attended an “adoption fair” here 
in the Chicago area. Supposedly the purpose of these events is to connect 
eligible children with willing potential patents. We expressed an interest in 
several children, be we never received a call back. It was as if we had never 
attended the fair. When we called them they had no record of us. This has 
been a very frustrating process for us.” 

MARYLAND 

“Tried to work Maryland DSS, Social worker made discouraging remarks” 

MASSACHUSETTS 

I too wanted to adopt one child we have had here over the years. She came to 
us as a 12 day old baby and we loved and raised her for 18 months. Her 
mother had disappeared and the state told us they were going to file for 
termination of her rights. They just kept forgetting or not doing it. By the 
time the baby was 2 her mother sowed back up wanting her back. I felt it was 
not in her best interest not just because she had never even visited with anyone 
in that family ever, but she was happy and loving and she was at that point our 
child. The social worker prior to the mothers reappearing had discouraged us 
from adoption because she was biracial and we were white. We had 3 
biochildren who were white and did realize that she would always be a black 
child. I found out later she was part of NABSW members. After 3 moths of 
supervised overnight visits they sent our baby home to her mother. That was 
over 2 years ago and we are still foster parents because we want to be here if 
she returns to foster care. A common thing. 

MICHIGAN 

“Foster care - not eligible for biracial placement” 

MINNESOTA 

My husband and I are Caucasian parents of 2 biracial children ages 6 and 4. 

We adopted them as infants and met with several obstacles, especially from 
adoption workers in our home state of Minnesota. We adopted our children 
from out of state agencies as our agency in MN would not place a child cross- 
raciaUy Therefore, we got a home study in MN and sent it out to other 
agencies out of state. 
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MISSISSIPPI 

“Our social worker has discouraged us each time we mention a biracial or 
another race child . . . However we feei that we could possible meet the needs 
of these children. 

MISSOURI 

“told by state agency - ‘I can’t adopt biracial child’” 

“Approximately three years ago, my husband and I applied for adoption 
through the State of Missouri. Catholic Charities was subcontracted with to 
conduct the home study. We stated that we were willing to accept a Hispanic, 
biracial, Asian, or Caucasian child We also stated that we would like to adopt 
an infant Because there are so few infants in the State system, we had no luck. 

NEW JERSEY 

“homestudy - never responded to when mixed-race kids” 

“approved for 3 years in state of NJ - was told there are no biracial kids in NJ” 

NEW MEXICO 

“We are interested in adoption transracial babies or toddlers. We have met 
with virtual brick walls here in New Mexico.” 

NEW YORK 

“We have always been interested in biracial or transracial adoption, but this has 
not been available to us through our DSS. 

NORTH CAROLINA 

“I am a single white mother of a black child that I adopted as an infant . I 
went through MAP training with the local Department of Social Services 
almost nine years ago. Unfortunately, this country has a problem with placing 
non-white children with a white family, especially a single patent.” 

‘We would love to have another child, and have been particularly interested in 
transracial , but have repeatedly been told that adoption services frown on 
them.” [transracial adoptions] 

OHIO 

“Summit County Children’s Services had discouraged us by saying there were 
mote white families than white chldten. We told them wre would accept any 



158 


child of any race and they told us this was not a common practice. They told 
us these children need to be raised within their ethnic culture, therefore forcing 
some of their children to stay in the foster care system for years never finding a 
home. 

PENNSYLVANIA 

“not enough Blacks and the demographics won’t work”; “called three different 
social workers and one said: ‘prove it’; was told “there’s a Federal law and 
President Clinton can say what he wants but you will never adopt”; public 
agency said “you will never get a mixed race kid. 

“We had .3 sisters who were biracial. We had them for 2 years and they went 
back to their grandmother. WE feel because we were white the African 
American DHS worker pushed very hard for them to go back to not a good 
situation When they went for a visit the children came back widi bruises and 
they told the DHS worker before they left and said how happy and attached 
the girls were. We will never get over losing them. The girls were accepted by 
our family and friends with open arms even though they were of a different 
race. They all fought hard for us to keep them. 

RHODE ISLAND 

“I was told by the Rhode Island Dept, for Children that only children 5 and up 
in age are available to me and that I should look to adopt from China.” 

“Our family has adopted several multiracial children. Three of our children 
were drug exposed infants. We have been searching for another child to adopt 
with no luck. First, Rhode Island is too small. We ate listed with the Mass. 
Adoption Resource Exchange and have found nothing. 

VIRGINIA 

“I tried to adopt through local SS - but won’t place with white family” 

“No black parents, but still no reason for it. Harassed” 

“none available in Hampton area” 

“We have one daughter 3 years old, multiracial, adopted and have been trying 
to find an agency willing to work with us to find another child for adoption., 
Please help!!! We went back to the agency that we adopted her form and they 
have been no help whatsoever. Our assigned social worker, a member of 
NBSWA, was not helpful in finding out daughter” 
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WISCONSIN 

“have been attempting transracial adoption, but have been turned down (in FL, 

OH, MN)” 
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Chairman Shaw. Thank you, Dr. Pierce. As I said to Dr. Golden 
I believe it was, that we will be having more hearings next year 
on this matter. We do want to start looking at the numbers that 
are out there as to what effect this has had on getting these, par- 
ticularly these minority kids, out of foster care. 

I want to thank this panel as well as the other panels. I think 
it’s been a wonderful hearing. Dave Camp has turned around con- 
gratulating our staff on a great hearing, so you know how sincere 
that is. We very much appreciate it. As the previous panel, we will 
submit questions in writing and request that you respond to them. 

[A question addressed to Ms. Bartholet, and her response, fol- 
lows:] 
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Elizabeth Bartholet 


When a local judge renders a decision that appears to violate the 1996 law, what is the 
federal remedy? Can Title VI, of the Civil Rights Act of 1964 be used to reclaim any 
federal money that the court receives? 


The Multiethnic Placement Act, as amended in 1996, clearly applies to courts by virtue of its 
language making the “state,” "any other entity in the State that receives funds from the Federal 
Government,” and the “government” subject to its various mandates. The penalty provisions 
added by the 1996 amendments apply when a “State’s program” in found in violation, and so 
would seem to apply to violation by a court as well as by a state foster care agency. These 
provisions mandate reductions in federal funding otherwise due the State. In addition to these 
penalties. Title VI of the Civil Rights Act of 1 964 is presumably applicable, pursuant to 
provisions of the original 1 994 Multiethnic Placement Act. 
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Thank you very much. The hearing is concluded. 

[Whereupon, at 12:43 p.m., the hearing was adjourned, subject to 
the call of the Chair.] 

[Submissions for the record follow:] 
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The American Public Human Services Association (APHSA) is pleased to submit this 
testimony for the record for the hearing before the Subcommittee on Human Resources 
regarding oversight on implementation of the 1996 Interethnic Adoption Amendments to 
the Multi-Ethnic Placement Act of 1994. 

Founded in 1930, APHSA' is a nonprofit, bipartisan organization of public human 
service agencies and individuals concerned with human service policy and its delivery. 
Our members include all state and many territorial human service agencies, more than 
1,200 local agencies, and several thousand individuals who work in or have an interest in 
human service programs. APHSA disseminates information on a variety of human 
service issues, including the Temporary Assistance for Needy Families Block Grant, 
child welfare, food stamps, Medicaid, the Children’s Health Insurance Program, and 
other issues involving children, families, and the elderly. The mission of APHSA is to 
develop, promote, and implement public human service policies that improve the health 
and well-being of families, children, and adults. It achieves its mission through contact 
with its members, the U.S, Congress, the administration, the media, and the broader 
public. 

Our testimony addresses state efforts and activities to implement the Muiti-Ethnlc 
Placement Act and the 1996 amendments (hereafter referred to as MEPA), as well as 
reports on the early steps states have taken to implement the Adoption and Safe Families 
Act. When APHSA members attending the association’s National Council of State 
Human Service Administrators meeting in late July learned of the subcommittee’s likely 
plan to hold a hearing on MEPA implementation, they thought it was important to report 
how states are implementing MEPA. As the organization whose members are the public 
agencies responsible for implementing MEPA at the state level, APHSA canvassed child 
welfare administrators in the 50 states and the District of Columbia in order to provide 
the subcommittee with survey information for this hearing. Faced with a short 
turnaround time to prepare and disseminate the survey, we were pleased that 37 states 
responded to our survey, which included four questions on MEPA implementation. 


Changes to State Policy and Practice 

The information we received demonstrates clearly that states have undertaken changes in 
policy and practice around MEPA, Thirty-three (33) of the 37 states responding reported 
that the state agency had promulgated policy/regulations to comply with MEPA. An 
additional state is making the necessary policy changes. The three states that responded 
in the negative indicated that they did not need to promulgate policy/regulations because 
their policies and regulations were already in compliance with MEPA. 

The major areas of policy change described by the states include changes to foster care 
and adoption selection, placement, and matching policy and practices such as eliminating 
preferences for same-race placements; removing race from criteria that provide guidance 


The association changed its name from the American Public Welfare Association (APWA) in July 1998. 
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in making foster and adoptive placement decisions; and expressly prohibiting race, color, 
and national origin as a consideration in placement. Establishment of policy changes 
expressly prohibiting delay or denial of a placement (such as elimination of waiting 
periods to locate a same-race placement), or denial of the opportunity to become a foster 
or adoptive parent on the basis of race, eolor, or national origin, was also consistently 
mentioned by survey respondents. 

The Title IV-B state plan requirement, enacted in the original 1994 MEPA to provide for 
the recruitment of potential foster and adoptive families that reflect the ethnic and racial 
diversity of children in the state for whom foster and adoptive homes are needed, was not 
amended by the 1996 provisions, and this requirement remains in effect. Many states 
reported on changes in recruitment activities and strategies consistent with this provision 
of the 1 994 law. Some of the activities undertaken in support of this provision include 
directives to counties to use both general and targeted recruitment of foster and adoptive 
families; plans to increase recruitment of families that reflect the ethnicity of the children 
in foster care; and adoption promotion and recruitment through television, public service 
announcements, print media, community events, adoption exchanges, and partnering with 
private neighborhood and community-based agencies. 


Steps Taken to Promote Adherence to MEPA 

Clearly recognizing that the goals of MEPA cannot be achieved by changes in law and 
policy alone, states have undertaken specific activities to ensure that agency workers and 
staff have the knowledge, skills, and training to ensure that foster care and adoption 
practice is carried out in accordance with MEPA. Our survey asked states what methods 
they were using to ensure that frontline workers complied with MEPA policy changes. 
The 37 responding states overwhelmingly reported that they were providing training to 
new and current staff and, in most cases, to supervisors and managers. Other major 
methods for ensuring worker compliance include quality assurance and monitoring 
activities such as internal case review processes and reports and supervisory monitoring. 
Several states also cited written notifications, information sessions, and consultation and 
technical assistance for staff, including private and contractual adoption and foster care 
service providers. 


Grievance and Complaint Procedures 

Prospective foster and adoptive parents can take action in several ways if they believe 
that MEPA has been violated. Our survey explored two such avenues — public child 
welfare agency grievance processes and complaints to the U.S Department of Health and 
Human Services Office of Civil Rights (OCR). The survey shows that states have formal 
grievance procedures for adoptive/foster families who believe they have been aggrieved 
by a violation of MEPA. Thirty-two (32) states indicated they have a formal grievance 
process either specifically for MEPA violations or more generally for any issue about 
which a family has a complaint. (It is likely that the five states that responded in the 
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negative interpreted our question to mean a grievance process specific only to alleged 
MEPA violations.) Given the absence of any comprehensive national data on actual 
violations of MEPA, we asked states if complaints to OCR have been made against them 
regarding MEPA. Of the 37 states responding to our survey, representing tens of 
thousands of foster and adoptive placements since the enactment of MEPA, only 13 
complaints have been brought to OCR regarding a possible violation of MEPA. These 
complaints represent reports from nine states. The other 28 states have not had any 
complaints brought against them. Of the nine states reporting complaints, seven have had 
only one complaint raised against them since enactment of MEPA. The remaining two 
states experienced two and four complaints, respectively. 

Reviews of these reported MEPA violations conducted by OCR resulted in the following 
outcomes as reported by the states: three reviews resulted in dismissal of the complaint; 
three reviews resulted in the public child welfare agency taking corrective action; and 
seven cases are still pending an OCR decision. A third avenue of central importance in 
measuring states’ compliance with MEPA will be HHS’ new compliance monitoring and 
review system for which proposed regulations are expected to be promulgated this fall. 
When that system is implemented and states are reviewed, we anticipate that more 
comprehensive and systematic information on state compliance with MEPA will be 
available to the subcommittee. 

There appears to be a perception among some observers of MEPA implementation that 
states are not presently complying with the law. APHSA’s survey results indicate that 
states have taken the steps necessary to comply with both the letter and spirit of the law, 
and are committed to achieving continuous quality improvement. Furthermore, the 
survey results indicate that MEPA violations are the exception and not the rule, and that 
anecdotes regarding noncompliance with MEPA, while serious, should be viewed in 
proportion to the overall compliance demonstrated by the states. Finally, absent 
regulations on MEPA and an operative federal monitoring system, it is premature to 
conclude that states are not in compliance with the law. 


Early Reports on State Implementation of the Adoption and Safe 
Families Act 

States are committed to increasing permanency for children who are in foster care. 

MEPA is but one of the many federal requirements designed to advance this end. We 
know that this subcommittee shares the broader goal of increased permanency for 
children as evidenced by its key role in the development of the landmark Adoption and 
Safe Families Act of 1997 (ASFA). State child welfare agencies are actively 
implementing ASFA, which seeks to decrease the time it takes to achieve permanency for 
children in the child welfare system, increase adoption and other permanent placements, 
and enhance efforts to protect child safety. As part of our survey, APHSA queried states 
about ASFA implementation. We found that states are promulgating policies/regulations 
and procedures, with 29 of 35 states responding to this question already having done so. 
Of the six states that responded no, three are in the process of promulgating policy, one 
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state’s policies were already consistent with ASFA, and the remaining two states were 
awaiting passage of implementing legislation by their legislatures, for which the statute 
allows time. The majority of states also indicated that they are initiating training to a 
wide range of parties who are instrumental in implementation of ASFA to ensure that 
practice is aligned with law and policy. Within their own public agencies, managers, 
supervisors, and frontline workers are receiving one-time or ongoing training. Many 
states are also initiating training of key groups outside their agencies, such as attorneys, 
judges, guardians ad litem, third-party reviewers, and contract agencies. 

We also found that states are actively engaged in numerous activities to promote 
permanency for the children in state custody and are making changes they believe will 
result in improved system performance and better outcomes for children. One such 
improvement predicted by the states is the increase in the number of adoptions in the next 
two years. When APHSA asked states if they anticipate that the number of adoptions of 
children in foster care would increase in their state in fiscal year 1999, 36 of the 37 states 
responded yes. When asked if they expected a subsequent increase in fiscal year 2000, 

33 of the 35 states responding to this question answered affirmatively. States provided 
several reasons for these anticipated increases, pointing primarily to ASFA, particularly 
the provisions on termination of parental rights (TPR), the administration’s Adoption 
2002 initiative, and their own adoption/pemianency laws and state initiatives that 
preceded these federal efforts. Some other reasons mentioned include an increase in the 
number of staff dedicated to recruitment for adoptive homes; a continuing state trend of 
increasing adoptions; more/better resources for preparing/recruiting adoptive families and 
more/better trained staff; concurrent plaiming; private partnerships; and use of the 
Internet to list waiting children. A state that did not expect its adoptions to increase 
explained that it had already doubled its armual number of adoptions and expected that 
level to hold steady in 1999 and 2000. 

States are using an array of innovative programs and practices to move children more 
quickly to permanency, either to adoptive placement or safe reunification with their 
biological family. Thirty-two (32) of the 37 states responding to the APHSA survey are 
using concurrent planning; 29 out of 37 are practicing expedited TPR; 24 out of 37 are 
using family group decision making; 29 out of 37 are providing post-adoption services; 

32 out of 37 are conducting child specific recruitment activities; 34 out of 37 are 
engaging in partnerships with private agencies; and 17 out of 37 are engaging in 
partnerships with substance abuse agencies. 

States are using a variety of recruitment strategies to move children whose permanency 
plan is adoption more quickly into permanent adoptive homes. To achieve this goal, 
states are undertaking a variety of activities, including: 

• contracting and partnering with private and community agencies; 

• airing weekly television and radio spots, public service announcements, 
newsletter/newspapers, and media campaigns; 

• partnering with groups such as One Church, One Child and Families For Kids and 
businesses such as Wendy’s; 
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• raising awareness of waiting children by participating in community and religious 
events; 

• using national and statewide adoption exchanges, web sites, and photo listings; and 

• targeting and expanding recruitment, and working with foster and adoptive parent 
support groups and organizations. 

These survey results show early signs of the demonstrated broad-based commitment that 
states are making to achieve the goals of ASF A. APHSA will continue to track state 
implementation of ASFA and other activities being undertaken to promote the safety, 
permanency, and well-being of children in the child welfare system. We will provide you 
with further information as it becomes available. We look forward to continuing to work 
with the subcommittee to promote sound policy affecting children and families. 
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The C WLA National Council of Latino Executives is honored to have the opportunity to present 
testimony regarding the implementation of amendments to Title IV-E, “Removal of Barriers to Inter- 
Ethnic Adoption.” An advisory group the Child Welfare League of America, the National Council of 
Latino Executives (NCLE) represents the concerns of Latino families as they relate to child welfare 
policy. Over the years, the NCLE has developed working relationships with legislators and with top 
administrators within the Department of Health and Human Services. Our central mission is to provide 
leadership to the child welfare field by influencing and shaping policy, conducting research, and 
evaluating programs and practice to ensure the inclusion of and responsiveness to Latino issues. 

"While we agree with the general proposition that children from a particular ethnic or racial group should 
not languish in foster care because the state or county child welfare agencies cannot find someone from 
the child’s same ethnic/racial background, we feel very strongly that if state and counties are not actively 
and aggressively recruiting both foster parents and potential adoptive parents, then the state is violating 
the best interest of the child, according to child welfare provisions. 

It is generally understood that while permanency for foster children is a paramount goal of the child 
welfare system, it must be balanced by an equal commitment to place the child for adoption in a home 
that is as close to the child’s background as possible, in order to avoid any traumatic abrupt changes in the 
child’s life. Ethnic, cultural and community concerns are obvious factors that must be considered in 
matching the child’s needs with the needs of prospective adoptive parents. 

By shaping recruitment strategies according to cultural and community make-up, it is possible to find 
minority adoptive homes for minority children, who represent a very significant portion of the children in 
child welfare. Father Clements, a priest and community leader in Chicago, has demonstrated this 
convincingly over the years. Through Father Clements’ One Church/One Child innovative adoption 
program, the State of Illinois taps community institutions in the minority neighborhoods of Chicago for 
prospective adoptive parents. The State of Illinois can also be commended for its implementation of the 
federally mandated Burgos Consent Decree, which requires explicit and formal procedures to ensure that 
Latino children and families receive services in a manner that is in keeping with their cultural, linguistic 
and community background. 

All too often, states ignore or are indifferent to the minority community strengths to provide care and 
nurturing to their own children. For example, when Buffalo, which is located in Erie County in Upstate 
New York, and racially/ethnically resembles New York City in many ways, was investigated by The State 
of New York Department of Social Services, the State made a report that was highly critical of Buffalo’s 
poor adoption practices. Consequently, the State Department of New York and Erie County inaugurated 
Father Clements’ One Church/One Child adoption program and the adoption rates for minority children 
by minority prospective adoptive parents was significantly improved. 
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We, the National Council of Latino Executives, represent a variety of child welfare agencies that serve the 
Latino communities across our nation. We believe very strongly that the Federal government must 
increase the resources for recruitment of all parents (especially minority parents) to ensure that states have 
a representative and complete pool of adoptive parents, to truly be able to act in best interest of the child. 

The Latino community is very concerned that Latino children in child welfare systems are not getting 
what they are legally entitled to from many states and cities in our nation. The needs of minority children 
in particular should become a priority for the Federal government. We should remember that the child 
welfare system was created to serve the needs of children first and foremost. 

We believe that additional resources for the recruitment process should be used for the 
following objectives: 

♦ To recruit prospective foster parents (80% of public adoptions come from foster 
parents), and prospective adoptive parents in new, innovative and creative ways, that 
tap the strength of minority communities, such as Father Clements’ One Church/One 
Child program in Chicago and other innovative approaches to adoption. 

♦ Recruitment campaigns should utilize ethnic media, community institutions and 
grass-root organizations in high-need communities to enhance the effectiveness of the 
State adoption program. 

♦ Each State should evaluate the effectiveness of its adoption efforts by utilizing 
cultural competency criteria, to ensure compliance with the best interest of child 
welfare legal provisions. When a significant problem is identified in this area, there 
should be an attempt to bring minority agencies info the child welfare system. This 
would enhance the minority community involvement and participation and help 
deliver more culturally competent and effective adoption programs where they are 
most needed. 

We thank you for the opportunity to present testimony on the implementation of Title IV E, as amended. 
We look forward to future communication and extend our services as a resource on matters of concern to 
Latino children and families nationwide. 
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CWLA National Council of Latino Executives 

Membership (by state) 

.4s ofAu^ist 199S 


Mr. Jorge Alberto Acosta 

Chief Executive Director 

Nuevo Amanecer Latino Children’s Services 

5400 Pomona Boulevard 

Los Angeles, CA 90022 

Tei. (213) 720-9951; Fax: (213) 720-9953 


Mr. Jorge Armendariz 

Vice President of Child Development 

Para Los Ninos 

845 E. 6th Street 

Los Angeles,CA 90021 

Tel. (213) 623-8446; Fax: (213) 623-8716 

Ms. Priscilla Cruz 

Affirmative Action Officer 

Los Angeles County, Department of 

Children and Family Services 

425 Shatto Place 

Los Angeles, CA 90020 

Tel. (213) 351-5530; Fax: 

Mr. Martin A. Mannings, MSW 
Field Education Consuitant/Reoruiter . 

UCLA School of Public Policy & Social Research 
Center for Child & Family Policy Studies 
3250 Public Policy Bldg, Box 951656 
Los Angeles, CA 90095-1656 
Tel. (310) 206-9201; Fax: (310) 206-7564 

Ms. Frances Marron-Zamarripa 
Program Manager 
Crystal Stairs, Inc. 

5105 W. Goldleaf Circle 
Los Angeles, CA 90056 

Tel, (213) 299-1290 ext. 1 15; Fax: (213)295-9095 


Mr. Frank Martinez 
Faculty Field Consultant 
California State University 
Long Beach 
1250 Bell Flower Blvd. 

Long Beach, CA 90840-0902 

Tei. (310) 985-4647; Fax: (310) 985-5514 


Ms. Yolie Flores Aguilar 
Child Care Coordinator 
City of Los Angeles 
Department of Social Services 
700 E. Temple Street, Room 380 
Los Angeles,CA 90012 
Tel. (213) 485-9738; Fax: 

Ms. Elaine Bernard, I.CSW 
Executive Director 
Genesis, Inc. 

7257 N. Maple Avenue, Suite 101 
Fresno,CA 93720 

Tel. (209) 299-7257; Fax: (209) 299-7481 

Ms. Carol Dela Torre 
Clinical Director 
Genesis, Inc. 

7257 N. Maple Avenue, Suite 101 
Fresno, CA 93720 

Tel. (209) 490-5439; Fax: (209) 490-5450 


Ms. Ivelise Markovits 

Executive Director 

Penny Lane 

15317 Rayen Street 

North Hills, CA 91343 

Tel. (818) 892-3423; Fax: (818) 892-3574 


Mr. Teodoro V. Martin 
Program Manager 

Stanislaus County Department of Social Services 

Child Welfare Services 

P. O. Box 42 

Modesto, CA 95353 

Tei. ; Fax: 

Mr. Hector Mendez 
Executive Director 
La Familia Counseling Services 
26081 Mocine Avenue 
Hayward,CA 94544 

Tel. (510) 881-592I;Fax: (510) 881-5925 
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Mr. Alex Morales 

Executive Director 

Children’s Bureau of Los Angeles 

3910 Oakwood Avenue 

Los Angeles, CA 90004-3413 

Tel. (213) 953-7356; Fax: (213) 661-7306 

Dr. Ernest V. Nunez 
Director 

The Multicultural Service Center 
6733 S. Sepulveda Blvd., Suite 25 1 
Los Angeles, CA 90045 
Tel. (310)410-9301; Fax; (310) 410-2379 

Ms. Maria Palmer 

San Diego County, Dept, of Social Sen^ices 

Children's Services Bureau 

6950 Levant Street 

San Diego, C A 92101 

Tel. (619) 694-5400; Fax: (619) 694-5299 


Ms. Judith Sandino, Psy.D. 

Treatment Director 

Penny Lane Foster Family Agency 

15305 Rayen Street 

North Hills, CA 91343 

Tel. (818) 894-3384; Fax: (818) 895-5186 

Ms. Geraldine Zapata 

Chief Executive Officer 

Plaza Community Center 

648 S. Indiana Street 

Los Angeles, CA 90023 

Tel. (213) 268-1 107; Fax: (213) 268-7003 


Mr. Ramon Rojano 

Director, Institute for Hispanic Families 
Catholic Charities/ 

Catholic Family Services 
467 Bloomfield Avenue 
Bloomfield, CT 06002-2903 
Tel. (860) 522-8241; Fax: 

Ms. Margerite Andreu 

US Dept, of Health and Human Services 

Children’s Bureau - Admin, on CY&F 

330 C Street, SW, Room 2332 

Washington, DC 20201 

Tel. (202) 205-8628; Fax: (202) 401-5917 


Ms. Nancy Nieves 
CSW 

945 Hampshire Street 
San Francisco,CA 94110 
Tel. (415) 642-8343; Fax: 


Ms. Gloria Ornelas 

Plaza Community Center 

648 S. Indiana Street 

Los Angeles,CA 90023 

Tel. (213) 268-1 107; Fax: (213) 268-7003 


Ms. Maria Quintanilla, L.C.S.W. 

Director 

Latino Family Institute 
9920 La Cienega Blvd., Suite 806 
Inglewood,CA 90301-4431 
Tel. 348-7310 

(800) 294-9 161; Fax: (3 1 0) 348-0870 

Ms. Delores Terrazas 
California Child Care Resource 
and Referral Services 
111 New Montgomery Street 
San Francisco, CA 94105 
Tel. ; Fax: 

Ms. Maria E. Rodriguez-Immerman 
Director 

Casey Family Services 

The Annie E. Casey Foundation 

789 Reservoir Avenue 

Bridgeport, CT 06606 

Tel. (203) 372-3722; Fax; (203) 372-3558 

Mr. Raymond Torres 
Director 

Casey Family Services 

Administrative Office 

One Corporate Drive, Ste. 515 

Shelton, CT 06484-6211 

Tel. (203) 929-3837; Fax: (203) 926-0775 

Mr. Paul Blatt 

US Dept, of Health & Human Services 
Children’s Bureau - Admin, on CY&F 
330 C Street, SW, Room 2070 
Washmgton,DC 20201 
Tel. (202) 205-8324; Fax: 
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Ms. Elena Cohen 

Director of Programs 

Educational Services, Inc. and 

Learning Systems Group 

! 150 Connecticut Avenue, NW, Suite .1 100 

Washington, DC 20036 

Tel. (800) 628-8442; Fax: (202) 628-3020 

Ms. Maria S. Madera, M.S.W. 

Program of Hispanic Service 

Children and Families First of Delaware 

301 N. Hairison Street 

Wilmmgton,DE 19805 

Tel. (302) 655-6486; Fax: (302) 655-9815 

M>. Ada M. Gonzalez 

Program Operations Administrator 

State of Florida, Dept, of Health & Rehab. Svcs. 

Children & Families, Foster Care & Adoption 

1 150 SW 1st Street, Room 301 

Miami, FL 33130 

Tel. (305) 325-3434; Fax: 

Ms. Luz G. Van Meek, Pb.D. 

Research Analyst 
Children's Services Council 
1919 N. Flagler Drive 
West Palm Beach,FL 33407 
Tel. (561) 655-1010 ext. 131;Fax: 


Ms. Lups Hittle 

Executive Director 

Crittenton Center 

1105 28th Street 

PO Box 295 

Sioux City, lA 51102 

Tel. (712) 255-4821; Fax: (712) 252-4748 

Ms. Susana Marotta 
Director 

Children's Home and Aid Society of Illinois 
2516 W. Division 
Chicago, IL 60622 

Tel. (312) 252-6313; Fax: (312) 252-6866 

Dr, Ramon Nieves 
Regional Administrator 
Cook -Central Region 

Illinois Dept, of Children & Family Services 
1026 S. Damen Avenue 
ChicagoJL 60612 

Tei. (312) 793-4528; Fax: (312) 793-7036 


Ms. Margreta Silverstone 

US Dq>t of Health & Human Services 

Children's Bureau - Admin, on CY&F 

330 C Street, SW, Room 2321 

Washington,DC 20201 

Tel. (202) 205-87 1 3 ; Fax: (202) 401-5917 


Ms. Maria Matds 

Executive Director 

Latin American Community Center 

403 N. Van Buren Street 

Wilmmgton,DE 19805 

Tel. (302) 655-7338; Fax: (302) 655-7334 

Ms. Lydia Medrano 
Research Associate 

Children's Board of Hillsborough County 
1901 N. 13th Street 
Tampa,FL 33605 
Tel.; Fax: (813)247-7059 


Mr. Frederico Alberto Bird 
Administrator 

Division of Adult Children and Family Services, IX DHS 

Hoover State Office, 5tli Floor 

I3(K) E. Walnut 

Des Moines, lA 50319-0114 

Tel (515)281-5521; Fax: (515) 281-4597 

Mr. Luis Barrios 

Chief, Office of Latino Services 

Illinois Department of Children 

and Family Services 

100 W. Randolph, Suite 6-189 

Chicago, IL 60601 

Tel. (312) 814-6852; Fax: 

Mr. Ivan Medina 
Youth Outreach Services 
1651 N. Karlov 
Chicago, IL 60639 

Tel (773)342-0883; Fax: (773) 342-1217 


Ms. Olni Ortega-Piron 
Guardianship Administrator 
160 N. LaSalle 
Chicago,IL 60602 

Tel (312) 814-8600; Fax: (312) 814-7015 
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Mr. Israel Romero 
Director of Programs 
Latino Youth 
2200 S. Marshall 
Chicago, IL 60623 

Tel. (773) 277-0400; Fax: (773) 277-0401 


Ms. Lourdes M. Sullivan 
3040 N. Nottingham 
Chicago, IL 60634 
Tel. (773) 622-7224; Fax: 


Ms. Maria Vidal de Haymes 
Loyola University 
School of Social Work 
820 N. Michigan Avenue 
Chicago, IL 606 1 1 
Tel. (312) 915-7020; Fax: 

Ms. Virginia Melendez 
Commissioner 

Massachusetts Office for Children 
1 Ashburton Place, Room 111 
Boston, MA 02108 
Tel. ; Fax: . 

Ms. Olga I. Roch 
Area Director 

Department of Social Services 

Fitchburg Area Office 

76 Summer Street, Ste. 210 

Fitchburg, MA 01420 

Tel. (508) 345-2101; Fax: (508) 342-5062 

Mr. Amaldo A. Solis 
Children Services of Roxbury, Inc. 

2406 Washington Street 
Roxbury, MA 02119 

Tel. (617) 445-1383; Fax: (617) 445-0984 

Mr. Jorge Parodi 
Coordinator 

Information and Referral Center 
Woodboume Center, Inc. 

1301 Woodboume Avenue 

Baltimore, MD 21239 

Tel. (410) 433-1000; Fax: (410) 433-1459 


Ms. Layla P. Suleiman 

Federal Court Monitor in Burgos Consent Decree 

Consulting in Child, Family and 

Community Development 

4827 S. Kedvale 

Chicago,lL 60632 

Tel. (773) 847-1428; Fax: 

Ms. Jeanette Tamayo 

Special Assistant to the Director 

Department of Children and Family Services 

Cook County Juvenile Court 

2245 W. Ogden 

Chicago,lL 60612 

Tc!.(3I2) 633-3479; Fax: 

Dr. Patricia Arredondo 
Founder and President 
Empowerment Workshops 
25 1 Newbury Street 
Boston, MA 02116 

Tel. (617) 266-9100; Fax: (617) 266-7370 

Ms. Olga Perez 

United Homes for Children 

90 Cushing Avenue 

Dorchester, MA 02125 

Tel. (617) 825-3300 ext. 104; Fax: 

Ms. Marta Dominguez Silva 
Director of Evaluation 
MSPCC 

399 Boylston St. 

Boston, MA 02116 

Tel. (617) 587-1500; Fax: (617) 587-1582 


Mr. Peter Woodbury-Farina 

Program Coordinator 

New England Home for Little Wanderers 

161 S. Hunington Avenue 

Jamaica Plain, MA 02130 

Tel. (617)232-8610; Fax: (617) 232-7925 

Mr. W. Graham Taylor 

Homeless and Refugee Supervisor 

Prince George's County 

Department of Social Services 

6111 AgerRoad 

HyattsviIle,MD 20782 

Tel. (301)422-5123; Fax: (301) 422-5097 
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Ms. Guadalupe Lara,M.S.VV. 
Corporate Manager of Social Work 
Detroit Medical Center 
c/o Children's Hospital of Michigan 
3901 Beaubien Blvd. 

Detroit, MI 48201-2196 


Tel. (517) 353-4505; Fax: (517) 336-2953 

Ms. Loretta Sandoval 

County Office Manager, East Office 

New Mexico Children, Youth & Families Dept. 

Protective Services Division 

300 San Mateo, NE, Suite 200 

Albuquerque, NM 87108 

Tel. (505) 841-2910; Fax: (505) 841-2919 


Roberto M. Ortega, MSW, Ph.D. 
University of Michigan 
School of Social Work 
1080 S. University, #2796 
AnnArbor,MI 48109-1106 
Tel (734)763-6576; Fax: 


Ms. Deborah Haitz 
Direchjr 

Qiildren, Youth & Families Department 
1 120 Passo de Peralta, PERA Building 
P. O. Drawer 5160; Room 254 
Santa Fe,NM 87502 
Tel. (505) 827-8400; Fax: 


Ms. Kelly Alevedo 
Supervfsor/Field Instructor 
Child Welfare Administration 
92-31 Union Hall Street 
Jamaica,NY 11433 

Tel. (718) 262-3325; Fax; (718)262-3104 


Tel (313) 745-5281; Fax; (313) 993-7106 

Mr. Francisco A. Villaruel 
Assistant Professor 
Michigan State University 

Dept, of Family & Child Ecology & Inst, for Child., Youfli & 
Fara. 

1 1 5 Human Ecology 
East Lansing, MI 48824 


Mr. Dujardin Bonet 

Director of Specialized Services 

Harlem Dowling West Side Center 

2090 7th Avenue 

NewYork.NY 10027 

Tel. (212) 749-3656; Fax: (212) 864-1908 


Mr. Albert Bourdon, MSW 
10 Dehan Street 
Smiduown,NY 11787 
Tel. ; Fax; 


Mr. Luis E. Canepa 

Medical Director 

Leake and Watts Services, Inc. 

463 Hawthorne Avenue 
Yonkers, NY 10705 

Tel. (914) 963-5650; Fax: (914) 963-0124 
Ms. Bienn Estrella 

Director, Management Information Service 
Leake & Watts Services, Inc. 

463 Hawthorne Avenue 
Yonkers,Ny 10705 

Tel. (914) 963-5220; Fax: (914) 963-7048 


Mr. Dennis Castro 
Associate Executive Director 
Leake and Wans Services, Inc. 

463 Ha\vthome Avenue 
Yonkers,NY 10705 

Tel. (914) 375-8710; Fax: (914) 963-7048 

Ms. Elizabeth Fernandez 
Director of Administration 
PRACA 

853 Broadway, 5th floor 
NewYork.NY 10003 
Tel. (212) 614-2914; Fax: 


Ms. Lydia Ithier 
Deputy Director 

Child Welfare Administration, Bronx Field Office 
1775 Grand Concourse, Rm. 817 
Bronx,NY 10453 

Tel. (718) 716-0300; Fax: (718) 716-0594 


Mr. Ernesto Loperena 

New York Council on Adoptable Children 

666 Broadway, Suite 820 

New York, NY 10012 

Tel. (212) 475-0222; Fax: (212) 475-1972 
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Mr. David Lopez, Ph.D. 

Senior Consultant/Program Director ’ 

Puerto Rican Association for 

Community Affairs 

853 Broadway, 3rd Floor 

New York, KY 10003 

Tel. (212) 614-2937; Fax: 529-8917 

Ms. Elba Montalvo 

Executive Director 

Committee for Hispanic Children 

and Families 

140 W. 22nd Street 

New York, NY 10011 

Tel. (212) 206-1090; Fax: (212) 206-8093 

Mr. Omar O. Ortiz 

Coordinator 

Covenant House 

Community Program 

Sl-C Featherbed Lane 

Bronx,NY 10452 

Tel. (718) 294-781 2/13; Fax: 

Mr. Jorge E. Pastor 
Director of Development Program 
Child Welfare Administration 
92-31 Union Hal! Street 
Jamaica.NY 1 1433 

Tel. (718)262-3325; Fax; (718)262-3104 

Ms. Mildred Roldan 
Director of Programs 
Puerto Rican Association for 
Community Affairs, Inc, (PRACA) 

853 Broadway, 5th Floor 

New York, NY 10003 

Tei. (212) 614-2905; Fax: (212) 529-8'9I7 

Ms. Jeanette Ruiz 

General Counsel 

Harlem Dowling West Side Center 
2090 7th Avenue 
New York, NY 10027 
Tel. (212) 749-3656; Fax: 


Ms. Yolanda Sanchez 

Executive Director 

Puerto Rican Association for 

Community Affairs 

853 Broadway, 5th Floor 

NewYork,Ny 10003-4703 

Tel. (212) 614-2903; Fax: (212) 529-8917 


Mr. Luis Medina 
Executive Director 
St. Christopher’s Jeannie Clarkson 
Child Care Services, Jnc. 

71 Broadway 

Dobbs Ferry, NY 10522 

Tel. (914) 693-3030 x233; Fax: (914) 693-8325 

Mr. Jos6 Morales 

CtMlhlon for Hispanic Family Services 
315 Wyckoff Avenue 
BrooklyQ,NY 11237 
Tel. ; Fax: 


Mr. Christopher Pardo 
Associate Director 
St. Christophef s Jennie darken 
Child Care Services, Inc. 

Adminisir^ive Offices 

Dobbs Feny, NY 10512 

Tel. (914) 693-3030 x255;Fax: (914) 693-8325 

Ms. PeretaRodriguez, D.S.W., C.S.W. 

Salven ios Ninos 
PRACA 

391 E. 149th Street, Rm. 409 
Bronx,Ny 10454 

Tel. (718)665-0060; Fax: (718) 665-1800 

Ms. Denise Rosario 
Executive Director 

Coalition for Hispanic Family Services 
315 Wyckoff Avenue 
Brooklyn,NY 11237 
Tel. (7 1 8) 497-6090; Fax: 

Ms. Sandra Ruiz 
Director of Education 
Neil Heilman School 
Parsons Child & Family Center 
60 Academy Road 
Albany.NY 12208 

Tel. (518) 426-2763; Fax: (518) 447-5234 

Ms. Minerva Urrutia 

Director of New Beginnings Project 

Washington Heights- West Harlem - 

Inwood Mental Health Council 

1649 Amsterdam Avenue 

NewYork,NY 10031 

Tel. (212) 690-0195; Fax: 
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Mr, Julio Vazquez 

President and Chief Executive Officer 
Ibaro-Araerican Action League, Inc.. ' 

817 E. Main Street 

Rochester,NY 14605 

Tei. (716) 256-8900; Fax: (716) 256-0120 

Ms. Gloria Rodriguez-Milord 
Therapeutic Foster Care Coordinator 
Beech Acres 
6881 Beechmont Avenue 
Cincinnati, OH 45230 

Tel. (513)231-7205 ext 224; Fax: (513) 231-7205 

Dr. Catalina Herrerlas, M.S.W., Ph.D. 

DHS, Division of Children 

and Family Services 

P.O.Box 25352 

Oklahoma City, OK 73125 

Tel (405) 522-0331; Fax: (405) 521-4373 

Secretary 

Government of Puerto Rico 
Department of the Faniiy 
P.O.Box 11398 
Santurce, PR00910 

Tel. (787) 721-4624; Fax: (787) 723-1223 


MS'. Sandra Galvan Posada, LMSW-ACP, ACSW 

Director of Field Practicum 

Southwest Texas State University 

Department of Social Work 

60 1 University Drive 

San Marcos, TX 78666-4616 

Tel. (512) 245-2584; Fax: (512) 245-8097 

Mr. Javier Gil, A.C.S.W. 

POB 10112 
Arlington, VA 22210 
Tel. (703) 873-9344; Fax: 


Ruth E, Zambrana, MSW, Ph.D. 
George Mason University 
Social Work Program 
4400 University Drive , MS 2E8 
Fairfax, VA 22030-4400 
Tel. (703) 993- 1951; Fax: 


Mr. Lais A. Velez 

New York Community Trust 

2 Park Avenue 

NewYork,NY 10016 

Tel (2 12) 686-00 1 0 x527; Fax; 


Mr. Robert Vasquez 
The Twelve, inc. 

5330 Heatherdowns, Stiite 100 
Toledo, OH436I4 
Tel. ; Fax: 


Ms. Blanca Deleon Ruckeit 
Governor's Children's Ombudsperson 
530 Center Street, NE, Suite 300 
SaIem,OR 97310 
Tei. ; Fax: 


Mr. Victor I. Garcia-Toro 
Acting Director 

University of Puerto Rico, Rio Piedras Campus 

Graduate School of Social Work 

P.O. Box 23345 

San Juan, PR0093 1-3345 

Tel. (787) 763-3725; Fax: 

Ms. Velita F. Aldegon 
Foster Care/Adoptions 
Loudon County 
Deparhnent of Social Services 
102 Heritage Way, NE, Suite 200 
Leesburg,VA 20176 
Tel. ; Fax: 

Ms. Mary Ann Harris 
Social Work Supervisor Coordinator 
Department of Human Development 
1201 1 Government Center Parkway 
Fairfax.VA 22035 

Tel. (703) 324-7740; Fax: (703) 222-9487 

Mr. Alfonso Garcia 

Regional Administrator 

Division of Children and Family Services 

Mail Stop: B39-10 

P.O. Box 12500 

Yakima, WA 989O9-25D0 

Tel. (509)454-4202; Fax: (509)454-4126 


10 



179 



STATE OF ILLINOIS 

JIM EDGAR. GOVERNOR 
JESS McDONA,LD, DIRECTOR 


DEPARTMENT OF 

CHILDREN ANO FAMILY SERVICES 
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TESTIMONY SUBMITTED BY THE ILLINOIS DEPARTMENT OF CHILDREN AND 
FAMILY SERVICES TO BE INCLUDED IN THE RECORD OF THE HEARING ON 
IMPLEMENTATION OF THE INTER-ETHNIC ADOPTION AMENDMENTS, SEPTEMBER 
15, 1998. 

The Department of Children and Family Services, one of the country’s largest child welfare 
systems, has 45,563 children placed out of their parent’s homes and 9,440 children residing with 
their parents. The Department provides child welfare and child protection activities in all 102 
counties of Illinois. 

The primary mission of the Department is safety, well-being, and permanency. The Inter-Ethnic 
Placement Act states definitely that no child shall be denied a safe, stable, loving home no matter 
what the race or ethnicity of the persons in that home or of the child. lEPA tolerates no delays in 
finding that home. I could not agree more with that mandate. Safety must always be the principal 
concern of child welfare professionals - not the race or ethnicity of the child or the caseworkers 
or the foster parents or the judges. That safety includes the emotional and psychological safety that 
is transmitted to children when they when they are provided with a loving, stable and safe home 
from the start, and are not bounced from home to home or held back from adoption while the 
perfect new parents are found. That is the safety that the Department attempts to provide to each 
child. 

The Cook County Public Guardian represents that the Department has, in the past, "warehoused" 
children in institutional facilities, sometimes simply because of their race. That is patently wrong. 
At its peak, the Department provided care for 51,841 abused and neglected children. The sheer 
volume of children at that time who needed immediate and permanent protection overwhelmed the 
best and worst of systems and agencies. Because of state laws and backlogged court systems, some 
children remained without a permanency plan for too long. But, that is the past. The State of 
Illinois responded to the stresses on its systems by hiring 

more caseworkers, requiring higher academic credentials - a minimum of a Masters of Social 
Work or a Masters in a related field - from supervisory staff, funding more child welfare and other 
agencies, expanding the number of judges, increasing the number of court reviews, and passing 
sweeping legislation mandating quicker permanency decisions by all involved. 

The Cook County Public Guardian represents that the Department routinely uses race and ethnicity 
in its decision-making process. That too is patently untrue. On October 1, 1996, 1 issued a Policy 
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Guide to all Illinois child welfare professionals re-stating lEPA and demanding compliance with 
both the letter and the spirit of the legislation. I outlined, once again, that the best approach for 
complying with the Multi-Ethnic Placement Act, as well as for all of child welfare practice, is to 
use care and sound clinical judgment in selecting the first placement for a child who requires a 
foster home. If that first home is identified with care, with valid information as to the child ' s 
individual needs and with valid information as to the home’s ability to meet those individual needs, 
then sound clinical judgment will prevail. And, children will be protected, regardless of whom 
they live with. 

In April 1998, the Office for Civil Rights and the Administration for Children and Families 
conducted a joint audit of 501 randomly identified case files, from which 287 case files were 
randomly selected for individual scrutiny. For one week, five staff persons from the two agencies 
reviewed those individual, original case files, which often included more than 1,000 documents 
each, looking for violations of lEPA. In case after case they found documentation of the complex 
issues that face child welfare - the drugs, the mental health issues, the physical abuse, the sexual 
abuse, the instability of families. In not one case did they find a violation of lEPA or even where 
race was an issue for consideration. In fact, in several cases, they found documentation of 
successful trans-racial placements - exactly what lEPA intended to accomplish. 

Let me tell you about the children that Mr. Murphy describes and provide you with information 
about the children and about his own office that was not part of his report. 

In August 1997, a 16 year old teen was living in the State of Wisconsin. She was living in a highly 
specialized residential treatment program for sexually aggressive girls not available within the State 
of Illinois. When her treatment program was near completion, in July 1997, the Department 
undertook an extensive review of the case to ascertain what type of placement was appropriate for 
her. Moving children out of a highly structured residential program requires a lot of planning and 
takes into account many issues that will face the child in a less restrictive environment. 

The teenage girl told casework staff that she did not want to return to Chicago, but only after the 
staff at the residential program in Wisconsin had erroneously told her that a Wisconsin foster 
family was available for her, in a city near the residential program. Unbeknownst to the 
Department, this program planned a pie in the sky dream and discussed with her as if it were 
reality. In fact, there were two crucial problems with this dream: (1) there was no foster home in 
Wisconsin and (2) the State of Wisconsin had already declined to authorize leaving an Illinois child 
in Wisconsin when an appropriate foster placement existed in Illinois. 

The Department directed mental health professionals to evaluate all of the information that the 
Department had compiled. They were charged with recommending not just where the child should 
live, but also the type of parents, community resources and on-going treatment that she would need. 
They determined that the teenage girl would benefit most from a two parent home, with no other 
children present, in a quiet community, and with access to specialized mental health services. The 
Cook County Public Guardian complained to the court and to the Department ' s own 
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administrative hearing tribunal. He later withdrew both complaints, as the facts documented the 
clinical soundness of the Department' s decisions. 

One crucial fact was omitted in the Cook County Public Guardian ' s recollection of the facts of this 
case. One DCFS employee expressed, in a conversation with his attorney, her personal opinion 
on the status of race relations in the United States. The attorney also expressed his views - that 
only a white home could provide for the needs of this African-American child because she had 
been abused in an African-American home. The DCFS employee was not in a decision-making 
role, and her personal views were not considered by the mental health professionals in reaching 
their conclusions. The child was placed, successfully, in a non-rural location in lilinois with 
qualified foster parents. The race or ethnicity of her foster parents did not affect that decision; only 
their qualifications to deal with a sexually abused, sexually reactive, highly problematic teenager. 

Another crucial omission is that the Department contested the allegations of wrongdoing in Mr. 
Murphy ' s complaint to the Office for Civil Rights. Rather than undergo an extensive court fight 
and tie up the limited resources of both the Department and those of the Office for Civil Rights, 
I agreed to enter into a Voluntary Compliance Agreement wherein my Department would continue 
to promote and implement both the letter and the spirit of lEPA. Both agencies are now chided for 
making a decision to use taxpayer’ s money to ensure compliance with federal and state laws, rather 
than to litigate for years whether allegations of wrongdoing were or were not true. The Office for 
Civil Rights received a great deal from this compromise. The Department must now re-train all 
of its staff and Illinois private agencies - over 1 5,000 child welfare professionals, develop even 
more detailed policies and procedures for its case planning and decision-making processes, and be 
actively monitored by the Office for Civil Rights for one year. The Department also received a 
great deal - the opportunity to concentrate its work, its time, and its personnel on the care of and 
clinical decisions for children - without litigious distractions. 

As to Monica, the child in Texas, life has not been uncomplicated. She is extremely fortunate in 
that two sets of qualified, loving foster parents have fought bitterly to have her placed with them 
for eventual adoption. Monica came into the Department' s care at a very tender age. Monica' s 
mother joined the armed forces and was detailed to Texas; Monica was left in Illinois. Attempts 
to reunify her with her parents were complicated by their geographical isolation from each other. 
The Department subsequently placed Monica in a Texas foster home so that she could continue and 
improve the parental relationship. 

When Monica’s parents decided to surrender their parental rights, the Department determined that 
the appropriate permanency plan for Monica was to return her to Illinois, to the first foster family, 
the one with whom Monica had a primary attachment - a key clinical determinant in a child ' s life. 
Since the Illinois family had raised her since birth, it would be like returning her to her own 
parents. The Illinois couple had continued to be involved with Monica when she lived in Texas, 
and were willing to adopt her. The Cook County Public Guardian' s office objected, claiming that 
the race of the foster parents was the motivating factor in returning an Illinois child to the State of 
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Illinois, to the first home she knew, to the first parents who cared for her, to a family who showered 
her with love and safety. 

A highly respected clinical review team conducted an extensive review of Monica ' s life, her needs, 
her foster families, and her desires. The clinical team interviewed both the Illinois and the Texas 
foster families, and asked those families to include in the process the family members whom the 
foster parents wanted to participate in the assessment. The Illinois couple not only made 
themselves and their entire family available in Illinois, but also traveled to Texas for additional 
interviews with Monica present. The Texas couple made themselves available. Their daughter - 
the straight A college student - who lived at home did not participate. Their son - the Air Force 
recruit - who did not live in the family home did not participate. Certainly, clinicians cannot be 
reprimanded for not considering adult children who, for whatever reason, chose not to participate 
in a clinical evaluation to determine whether the family was responsive to Monica’s needs. 

This team reported that Monica did not want to leave the Texas foster parents, because, as most 
children, she did not want to change her surroundings. But, there was no question about the 
emotional attachment that this child had to her Illinois foster parents, and they to her. In fact, the 
Cook County Public Guardian ' s own clinical social work expert concluded that Monica should 
be returned to Illinois because of her strong primary attachment to the Illinois foster parents, which 
continued unabated despite a two year separation. Mr. Murphy did not have his expert testify at 
the trial, since her report obviously contradicted his own intentions. 

The case is now on appeal - and not because of the Department. Monica' s future remains 
uncertain, caught in a web of legalities and technicalities as both foster parents battle the Cook 
County Public Guardian for the right to provide Monica a loving and stable permanent family. 

Today’s children may no longer be strictly of one race or ethnicity. In fact, in many situations, 
children are in highly mixed families. For the Department, the change in demographics poses a 
challenge in providing appropriate services. What it doesn’t do, contrary to what is suggested, is 
to provide an opportunity to use race as a basis for discrimination. That is, and would be wrong, 
even before lEPA existed. 

The only basis for considering a child's race is in the context of a highly individualized 
determination, such as a 16 year old child requesting to stay with persons similar in race or 
ethnicity to her, or in how the personal needs of an African-American child might differ from those 
of non-African-American children. But, even when that extremely narrow basis exists, it does not 
allow discrimination. It merely requires consideration of the child ' s individual needs in making 
clinical placement decisions. For the 16 year old, it might mean a white family who allows her to 
continue openly a relationship with her African-American friends or a white family who learns 
special hair care. It might also mean an African-American family who will do the same. What 
lEPA definitely means is that whichever family is available first to meet her needs becomes her 
family, regardless of their race or hers. 
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The Department of Health and Human Services is the appropriate federal agency to oversee 
implementation of lEPA, It is the agency charged -with overseeing the care of abused and 
neglected children. It is familiar with the processes and issues confronting child welfare agencies. 
It understands the complexities of dealing with human frailties and imperfect social sciences in 
predicting the future of children and their families. It knows where the tragedies are, how to 
prevent them, and the limits on impacting personal behavior, familial relationships, and social work 
practice. 

African-American children deserve the same treatment as every other child. They are entitled to 
food, clothing and shelter. They are entitled to care and love. They are entitled to a family who 
cares for them safely, who loves them, as they love their own biological children, who respects 
their similarities and differences, who recognizes their individuality and who fosters their 
development as America’s future. lEPA requires no less. 

Some individuals disagree with the policies of lEPA, and under the First Amendment, they are 
entitled to their opinion. The Department, however, does not make decisions for personal reasons 
or bases them on personal opinions, It makes professional decisions, based on sound clinical 
information and best social work practices. Whether an employee agrees or disagrees with lEPA, 
he or she is required to comply with lEPA. That is the law at the Illinois Department of Children 
and Family Services, and is and will continue to be enforced throughout Illinois’s child welfare 
system. 

Thank you for the opportunity to share the Department' s record on lEPA and to correct the factual 
inaccuracies presented to you. 
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Mr. Chairman and members of the Committee, thank you for the opportunity to address you on the 
issues related to the implementation of the 1996 Interethnic Adoption Amendments to the 
Multiethnic Placement Act of 1994. 

My name is Zena F. Oglesby, Jr., founder and executive director of the INSTITUTE FOR BLACK 
PARENTING, the first fiilly licensed African American adoption and foster care agency in Southern 
California. 

Creation of the INSTITUTE FOR BLACK PARENTING : 

Between the years of 1980 through approximately 1986, the State of California spent substantial 
amounts of money to fund community based adoption recruitment programs, called the Multicultural 
Home Recruitment Programs (MCHRP). These programs were churches, Urban Leagues and 
adoptive parent groups. 

These projects were enormously successful in doing what they were fiinded to do. They recruited 
literally thousands of African American and Latino families who were interested in adoption. 
However, one major problem seemed to be insurmountable. Groups and organizations that were not 
licensed to provide the frill processing of the families that were recruited operated these programs. 
The families were referred to the public adoption ag^cies that were licensed in the families’ general 
area. 

Many of these agencies were not frmded or equipped to handle the huge influx of so many new 
families. Therefore, many families were never contacted, others were held up for years waiting to 
be processed, and still others were denied approval by culturally insensitive social workers. In sum, 
the program was not as successful as hoped. 

The State Department of Social Services held a series of community meetings, in which community 
people who worked so hard on recruiting families vented their frustration. They were concerned 
about having the families they produced dropped due to red tape, not lack of interest. The State 
personnel, to their credit, recognized that some of the problems could be solved by a different group 
of strategies: 

1 . Creating a strong collaboration between public agencies and community groups. 

2. Centralized State recruitment efforts supported by an “800" number. This allowed referral 
of families to public and private agencies that were in a position to respond expeditiously to 
interested applicants. 

3 . The creation of specialty agencies that could both recruit minority families and process them 
so that they were ready to receive children in a much-abbreviated maimer. 

The INSTITUTE FOR BLACK PARENTING (IBP) is one of those specialty agencies. Over 500 
adoptions and 2000 foster child placements later, we are uncertain of our role and even our need to 
exist. 

IBP Position on Transracial Adoption : 

The National Association of Black Social Workers, of which we are a member, has been vilified for 
being anti-transracial adoption. Media people seem to enjoy citing their interpretation of the 
meaning of a statement made by the organization in 1972, which took a strong anti-transracial stand. 
The same media will not print the many modifications of that position taken by this organization (5 
modifications over the last 26 years). 

These modifications simply state that all efforts should be made to place a child of color with 
extended family first and people from die child’s community before considering a transracial 
adoption. The Multiethnic Placement Act of 1 994 made the practice of priority of placement illegal. 
Many of us felt that if this principle were implanented with some common sense, it would not have 
been offensive to anyone. That common sense would Imve included not removing a child from any 
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parent who had the child for prolonged periods of time simply to make a racial match. 

IBP is not against transracial adoption, however, we are for same race placements when families can 
be found, processed and are available for immediate placement. We sincerely believe that not nearly 
enough effort has been made to implement the second half of the Interethnic Placement Act, which 
mandates that families be recruited from the communities from which the children come. There 
continues to be little evidence that any major effort for the recruitment and retention of families of 
color is being made in the areas with the highest percentage of children of color awaiting adoption. 

We categorically believe that the State (any state) makes a poor parent for any child. We would not 
wish, and do not wish any child to grow up in foster care, when a loving home is available. We also 
believe that when a child is placed with a foster parent and left there for a prolonged period of time, 
that the foster parent becomes the parent of the child, and should only be superceded by biological 
family members. 

We also believe that there are virtually unlimited numbem of families of color who would respond, 
as cited by Dr. Robert Hill of Morgan State University, with numbers so high that every child of 
color could have 60 families interested in adoption who were waiting for him or her. This could 
only occur if the antiquated adoption system were somehow made user-friendly. 

Practice Level Interpretations of the Law : 

I am active in the State Adoption community. This affords me the opportunity to attend many 
training meetings, seminars and lectures on adoption-related subjects. I am sometimes privileged 
to be asked to participate in said training with representatives of federal, state and county level 
governments and various legal organizations. All of us are attempting to define what exactly can 
and cannot be done in placing children under this act. Let me give just two of the interpretations: 

1 . If an agency has an equally qualified African American family and an Anglo family waiting 
for a child and an African American child is available, how is a social worker to make a 
decision under this act? 

Answer Given; All things are seldom equal If race is the only difference, you could flip a 
coin. 

2. Culture was stated to be one area that remains acceptable for consideration. The question 
was, “How can an infant placement woricer use culture in the decision to place a baby?” 

Answer Given: Culture is learned. Therefore, you place the child of color in a transracial 
adoptive placement at birth, and they will learn the culture of the adoptive family. Thus, 
culture for an infant can be a non-issue. 

My giving of these examples is not meant to demean or to criticize anyone. My purpose is to 
illustrate the high level of confusion that exists among the rank and file social workers. We hear that 
a lifetime decision that we are to make, in the best interest of the child, can be reduced to a coin flip. 
We are asked to believe the placing of a child at birth will somehow negate his or her race, or that 
the race no longer matters in the real world. 

Our Question and Questions of Many Social Workers : 

• Is it illegal to place a child of color with a family of color? 

• If not, how does a social worker decide without the use of race? 

• If it is illegal to place a child of color with a family of color, is it also illegal to place a white 
child with a white family? 

• If not, why are white children not being offered to families of color at the same level as 
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children of color are offered to whites? 

• If recruitment is mandated for families fix>m the communities where the children are from, 
which children are we to place with th^ if race cannot be a consideration? 

• What role does religion play in a placement decision? It has been suggested that religious 
preference be permitted. Who determines the religion of the child? The government’s 
answer has been that the biological femily cannot make the determination. Then who does? 

Possible Solutions : 

Something must be done to clarify the govanment’s position on the use of Families of Color in the 
placement of children for adoption and foster care. 

The second half of the law, which mandates recruitment of families that represent the children, must 
be brought to the forefront and acted on, not left as an afterthought. 

Religious preferences must be explained. It should be clear under what conditions religion can be 
used in placement decisions. 

Roughly 50% of the children growing up in foster care are white. They cannot continue to be 
ignored while we haggle over the merits or demerits of transracial adoption. 

Finally, there has to be a genuine good faith effort to facilitate the collaboration of public and private 
agencies throughout the country to place all children awaiting homes. This effort must include all 
the underserved communities of color who want and can parent children to whom they did not give 
birth. The Federal Government can do much to demystify the issues around the legislation being 
discussed here today. 
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